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PREFACE 

TO 

THE THIRD EDITION. 


The Moohummudan law of inheritance comprises, 
beyond question, the most refined and elaborate system 
of rules for the devolution of property that is known to 
the civilised world, and its beauty and symmetry are 
such that it is worthy to be studied, not only by lawyers 
with a view to its practical application, but for its own 
sake, and by those who have no other object in view 
than their intellectual culture and gratification. Under 
these circumstances it gives me much satisfaction to be 
able on this occasion to present its tenets to my readers 
more fully than heretofore, and, indeed, I may perhaps 
hope, with something like an approach to completeness. 

When the first edition of this work appeared, in 1866 , 
my attention had only recently been turned to Moohum¬ 
mudan law, and I could aim at nothing more than to 
meet a pressing want, namely, that of an. intelligible, if 
somewhat sketchy, outline of the main features of the 
subject, previously obscured by want of method, and 
perhaps, to some extent, by the want of sufficiently care- 
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ful investigation. In 1872, when my second edition 
was published, 1 was unable to add much to the original 
scheme, for the duties of an official position (entirely un¬ 
connected with Indian law) made it difficult for me, at 
that time, to devote more hours to the work than were 
absolutely necessary for revising it as it already stood. 

In preparing this edition, however, I have been able, 
and have thought it desirable, first, to enter more fully 
into the details of the law of inheritance itself, and, 
secondly, to enlarge very considerably the scope of the 
work in other respects. There is no doubt that an in 
creasing desire has arisen within the last few" years to 
obtain a sound knowledge of Indian law, and those who 
would formerly have been contented with a scanty dole 
from its ancient treasures, will now expect them to be 
dealt out with a more liberal hand. Several circum¬ 
stances may have contributed to bring about this change. 

Of these the most important is probably the alteration of 
the law which compels Anglo-Indian judges to rely on 
their own mental resources, instead of having recourse 
to the assistance of native law officers.* This must 
necessarily have a retro-active effect on the education of 
candidates for the Indian Civil Service, and possibly, to 
some extent, on that of lawyers who seek professional 
practice in India or at the Privy Council. The pubii- 


* The Act which put an end to the system of attaching native 
aw officers to the Anglo-Indian courts was passed as long ago as 
1864, but its collateral effects may reasonably be supposed to have 
been of gradual operation. 
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cation of the Tagore Lectures and other recent works 
has also, probably, had some effect, and the very know¬ 
ledge that such studies are attracting more attention 
than formerly may, in itself, be conducive to fresh popu¬ 
larity. U nder these circumstances, the writer on Indian 
law has now to appeal to a more numerous and better- 
informed audience than formerly, and it may reasonably 
be expected that some corresponding improvement should 
appear in the quantity and quality of the matter which 
he places before it. 

Impressed with these views, I now offer to the public 
a volume of about four hundred pages, instead of a bro¬ 
chure of less than fifty, and I have endeavoured, at every 
point, to check and substantiate the statements of law 
by additional authority, to expunge what appears to be 
erroneous, and to give the precise points of difference 
whenever there is a conflict of authority. Hence the 
references are much more numerous, and the original ma¬ 
terials of the book have been largely expanded. But* in 
addition to this, several chapters will here be found which 
have no prototype at all in the previous editions. It will 
be remembered that there was not in those editions any 
attempt to describe minutely the rights of the distant 
kindred inter se ) and, consequently, there were no ex¬ 
amples respecting those rights. In the present edition, 
besides entering much more fully into this curious branch 
of the subject, I have added a new chapter consisting 
entirely of examples relating to distant kindred.* 


* Vi(U Chap. VII. 
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Another new chapter is that which treats of special 
rights and disabilities,* in which 1 have endeavoured to 
describe every peculiar cause of inheritance or of depri¬ 
vation of inheritance that may occur, apart from the 
more familiar rights and exclusions which depend merely 
on pedigree. Another new chapter follows, consisting 
ol examples on such of the subjects just alluded to as 
lend themselves to arithmetical illustration/f Finally, 
as claims of inheritance may be seriously affected by 
rights depending on wills, dispositions by sick persons, 
marriage, and dower, the work i3 further augmented by 
new chapters giving a succinct, but, it is hoped, a clear 
and sufficient account of those subjects. $ 

The Arabian works which I have consulted for the 
purposes ot the present edition are the Hedaya, the Sira- 
jiyyah, and the Sharifiyyah, while in the preparation of 
the earlier editions I had recourse only to the Sirajiy- 
yah. A brief account of these works, of their respective 
authors, and of the earlier authorities on which they 
rely, may perhaps be useful to the reader as enabling 
him to form some estimate of the value of the informa¬ 
tion drawn from them, and such an account will be more 
suitably placed here than in the body of the work* 

The Hedaya, from which most of the information as 
to wills, marriage, and dower, is taken, and which also 
furnishes a good deal of supplementary matter relating 


# Vide Chap. XIII. 
t Vide Chap. XTV. 

I Vide Chaps. XV., XVI., XVII. 
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to inheritance proper, is a treatise elating from the age 
of oar own King Henry II., having been composed by 
Sheikh B urhan-ad-deen All, a voluminous and highly 
esteemed legal writer, who was born at Marghinan, a 
city of Maveralne’r (the ancient Transoxania) in the 
year 530 of the Hegira, and died in 591 of the same 
sera.* Thus, at a time when our own law was as yet 
in embryo rather than in infancy, the elaborate system 
brought into life by the Arabian Prophet and his fol¬ 
lowers had already arrived at a state of maturity. 

The Hedaya was translated from the original Arabic 
into Persian (with the omission of some portions) by 
order of Mr. Warren Hastings, when Governor-General 
of India. The translators were four native moolvees, 
or Moohummudan lawyers, Gholarn Tehee, Molla Taj- 
addeen, Meer Mohammed Hossein, and Molla Sharreeat 
Oolla, who intituled their translation “ Hedaya Par see," 
“the Persian Guide.” The English version, to which 
the references in the present treatise are made, is a 
translation from the Persian made by Mr. Charles 
Hamilton, who commenced it under the celebrated 
Governor-General above mentioned, but was not able to 
complete it during his tenure of office. In its original 
form, Mr. Hamilton's translation is somewhat cumbrous 
and expensive, consisting as it does of four folio volumes, 


* The earlier of these dates answers (about) to 1152 a.u. The 
complete title of the Hedaya is “ A1 Hedaya fil foroo,” “ the guide 
in practical points,” the word foroo meaning, literally , “ branches,” 
as distinguished from osool, which signifies “roots.” 
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which are now rather scarce j but the second edition, 
prepared (with a few further omissions owing to recent 
Indian legislation and the like) by Mr. S. G. Grady only 
a few years back, is more convenient in form and 
dimensions, and is, of course, easily procurable. 

The author of the Hedaya held the legal rank or de¬ 
gree of Moojtahid, which was conferred in former days 
by the Madrisas, or colleges, and was the highest acade¬ 
mical honour to which the learned in the law could 
attain..* By virtue of this position he was entitled to 
pass decisions, upon cases real or supposed, w hich should 
have the authority of legal precedents. As a writer, 
however, he lays no claim to individual infallibility, but, 
in a large proportion of cases, after the clear proposition 
of law with which his paragraphs generally commence, 
proceeds to give opinions identical with, or differing 
from his own, so that it is easy to gather what is the 
earlier authority on which he relies. Even when this 
is not the case, it need not be concluded that he expresses 
merely his own judgment, for his frequent reference to 
older authority makes it much more probable that, when 
he omits openly to appeal to it, he does so merely because 
there is a well-known consensus of opinion. 

The particular sect to which the author of the Hedaya 
belonged, and whose doctrines he specially records, is 
that of the Hanifites, or AM Keeas , the first of the four 
sects of Sunnis, or Traditionists. The name A hi Keeas , 
which signifies followers of reason, was given to.the 


* Hed. xx. i. 3, note. 
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Hanifites, or followers of Abu Hanifa, as opposed to AM 
sonnet,, or followers of tradition, because, though gene¬ 
rally governed. by tradition, and therefore properly called 
Sunnis (as distinguished from the Shias, the other grand 
division of the Mohammedan world), they were still, as 
contrasted with the other three Sunni sects (the Mali- 
kites, Shafeites, and Hanbalit.es), somewhat wont to be 
guided by their own reason and judgment when no posi¬ 
tive precept could be found in the Koran. The great 
early leaders of this sect were its founder Imam Abu 
Hanifa, his most illustrious disciple Imam Abu Yusuf, 
and, next in honour and authority to these, his other 
disciple Imam Mulmmmed. It frequently occurred 
that one of these differed from the other two, and occa¬ 
sionally, but rarely, that all the three held different 
opinions inter se. When, in the Hedaya, it is desired to 
mention Abu Hanifa and Abu Yusuf collectively, they 
are frequently termed u the two elders,” or u the two 
doctors,” while Abu Hanifa and Muhainmed are in like 
manner called u the. two extremes,” and Abu 1 usuf and 
Muhammed u the two disciples.” * The expressions 
A our doctors ” and “all the doctors” are also used occa¬ 
sionally, the former, probably, designating the three 
lawyers above mentioned, and the latter the authorities 
of the four Sunni sects generally. 


# Hed. “ Introductory address by the Composers of the Persian 
Version.” At Hed. ii. ii. “ Section” (first). 11, the “two elders” 
are mentioned as distinct from Abu Hanifa, but this is of course 
•an error, and it is most likely that the “ two disciples ” are meant. 

■Vide infra, 303. 
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A short biographical notice of the three great tradi¬ 
tional authorities of the Hanifites may not be out of 
place here. Abu Hanifa (Abu Hanifa Naoman bin 
Sabit) was bom at Koofa, the ancient capital of Irak, 
a.h. 8.0, when four of the Companions of the Prophet 
were still living, but it is stated that he did not receive 
any instructions or traditional knowledge from them. He 
was brought up by Abu Jafir and Abdoola Ibn A1 Mo- 
barick in the doctrines of the Shia sect, but he after¬ 
wards seceded from the Shias, and his defection is stated 
to have originated the distinction between the Shias 
and Sunnis as legal sects, though, as political parties, 
they had previously been identified with the followers of 
the rival houses of Ali and Othman, of which the former 
had received its death-blow as a temporal power, about 
a.e. 60 , by the slaughter of Hoosein, son of Ali, and his 
followers, on the blood-stained plain of Kerballa. Abu 
Hanifa is said to have been a lawyer of surpassing know¬ 
ledge, and a man of extraordinary gentleness and piety. 
His modesty was such that he twice refused the office 
of Kazee, and, on the second occasion, being thrown 
into prison for his refusal, he died at Bagdad, while 
still incarcerated, a.h. 150. The doctrines of Hanifa, 
first promulgated in his native country, were afterwards 
received in Assyria, Africa, and Transoxania, and Ms 
authority as a lawyer is at present acknowledged in 
India, Tartary, and Turkey. 

Abu Yusuf (otherwise called Yacoob bin Ibraheem) 
was bom at Bagdad, a.h. 113. As before mentioned, 
he studied under Abu Hanifa. His success as a lawyer 
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was lucrative to an amazing degree, insomuch, that 
he is stated to have earned on one occasion fees to 
the amount of from eighteen to twenty-five thousand 
pounds in a single night. He was Razee of Bagdad 
under Hadee, the fourth Khalif of the House of 
Abbas: and the successor of Hadee, the far-famed 
Haroon al Rasheed, raised him. to the new dignity of 
Kazee al Kazat, or supreme civil magistrate, which lie 
was the first to hold. It was by the recommendation of 
Abu Yusuf that fixed courts of judicature were first 
established, and regular judges appointed, in the Khalif s 
dominions, and that a distinctive dress was assigned to 
the doctors of the law. He died at Bagdad, a.h. 182. 

Muhammed (Abu Abdoola Mohammed bin Hoosain al 
feheibanee) was born at W'asit in Arabian Irak, a.h. lo2. 
After studying, as previously mentioned, under Abu 
Ihnnfa, and also under Malik, he superintended an 
academy or college at Bagdad, and having become 
famous for his extensive and accurate knowledge of the 
traditions, was deputed by the Khalif Haroon al 
Rasheed to superintend the administration of justice in 
th e province of Khorasan. He was no less distinguished 
for liberality than for industry, and the former quality 
was conspicuously displayed by his spending a large 
patrimonial fortune in acquiring knowledge himself and 
in encouraging those who promoted its spread. His 
monument is, or was recently, still to be seen at Rai, 
the capital of Khorasan, where he died, a.h. 179. 

The general method aimed at in the Hedaya is simple 
a id practical, and is carried out with a reasonable 
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degree of consistency. As already stated, the paragraphs 
usually commence with a definite proposition of law. 
This ^proposition is often followed by a distinction of 
doctrine between Abu Hanifa and one, on both, of his 
disciples, and not tmfrequently by a statement of some 
adverse doctrine of Malik, Shafei, or HanbaL This 
convenient method is varied, occasionally, by references 
to earlier works, and by the citation of dicta of the Pro¬ 
phet himself and of one or two eminent lawyers besides 
those above mentioned. A reason is generally given for 
each doctrine, and where differences of opinion are 
mentioned, the arguments on either side are usually 
recorded. 

In thus making use of the Hedaya as the basis of 
certain parts of this work, I have followed, the method 
of the author so far as to give all differences el opinion 
betweenA.hu Hanifa and one or both of his disci Os, 

A. ' 

but I have thought it sufficient .to record what appears 
or claims to be Hanifite doctrine, without mentioning 
adverse opinions of Malik, Shafei, or HanbaL My reason 
for adopting this course is that, as mentioned above, the 
doctrines that prevail in India are those of the Hanifite 
sect, while those of the other three Sunni sects are 
received elsewhere A Any Statement of doctrine, there¬ 
fore, given in the subsequent pages as drawn from the 


* Those of the Malikites in Barbary, and the other northern 
states of Africa; those of the Shafeites, in Egypt and Arabia; 
and those of the Hanbalites in a few parts of Arabia. Vide H>d. 
“ Preliminary Discourse.” 
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Hedaya, may be assumed to be that of the three Hani- 
fite' leaders unless the contrary is mentioned, but the 
reader must refer to the Hedaya itself if he wishes to 
know whether any of the other Sunni sects adopt a 
different view. 

The portions of this edition which relate strictly J o 
inheritance itself are still principally extracted from the 
SiraiTjyah, but I have on this occasion, for the first 
time, a\ railed myself also of the Sharifiyyah, or rather, 
of such portions of it as appear in the form a Commen¬ 
tary on the SiCajiyyah, appended by Sir William Jones 
to his translation of the last-mentioned work. 

The Sir&jiyyah was composed by Shaikh Siraju’ddin, 
a native of Sejavend, and the ^Sharifiyyah by Sayyad Sha¬ 
rif, who was bom at Jurjan an Khwarezm near the 
mo>uth of the Oxus, and is said to inave died at Shu «iz, 
in t : he year a.h. 814,* at the age of seweniy-six. Both 
works were translated from Arabic into Persian by the 
order of Mr. Hastings, the translator having been a 
native lawyer, Maulavi Muhammed Kasim. Sir William 
J on #s, in 1792, published an English version of die 
former work, to which was appended the Commentary 
above mentioned, which is a species of very brief 
abstract of the Sharifiyyah in English, intermixed with 
the observations of Sir William Jones himself. A re¬ 
print of the Sirajiyyah (without the Commentary) was 
prepared by myself in 1870, with explanatory notes and 


* I obtain this date from Tag. Lect. 1873, “ Introductory dis¬ 
course,” 48, note. 

' » 
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appendices, and published und&r the title of “ A1 Sira- 
jiyyah reprinted.” * 

The Shajiyyah is considered to be a work of the 
very hi$nest authority on the law of inheritance, a branch 
of jiuisprudence which the Hedaya does not formally 
dr mss, but only mentions incidentally here and there t 
The principles of the Sir&jiyyah are, apparently, thus e 
of Abu Hanifa, but the opinions of Abu Yusuf and 
Muhammed are given also, and those of. Malik, Tihafei, 
and others outside the Hanifite sects, are occasionally 
mentioned. The Commentary is useful in* certain parts 
from the additional examples which* it contains, and 
from its giving the answers to some of those contained 
in the Sirajiyyah, but its rvalue is much, impaired by 
the form in which it is -presented to the reader. It is 
not always possible t<u discover whether we are reading 
genuine doctrines, recorded by Sharif or mere conjee- 
tores hazar/hed by Sir William. Jones. When the 
latter clearly speaks for himself he is often hasty, and 
therefore untrustworthy; and he has a provoking habit 
of spurring over highly important subjects which impe¬ 
ratively demand further light, on the plea that they are 
too simple to require elucidation, or that the explana- 
§|ions of the Sharifiyyah are so long as to be insufferably 


* The historical and biographical information given above i s 
derived principally from Mr. Hamilton’s “ Preliminary Discourse ” 
to the Hedaya, and Sir W. Jones’s “Preface ” to the “Sir&jiyjah 
with a Commentary.” 
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tedious.* Fortunately, some of the most useful pas¬ 
sages which are thus neglected by Sir W. Jones have 
since been rescued from obscurity by Mr. Baillie and 
Shanm Churun Sircar. 

In making use of the Sirajiyyah and Shariliyyah, I 
liave, as before explained with reference to the Hedaya, 
endeavoured to place before readers the doctrines and 
differences of the three great Hanifite doctors, without 
attempting, as a rule, to record the views propounded by 
the leaders of other sects. 

It would have been quite possible to supplement the 
copious information drawn from the ancient treatises by 
introducing a few details here and there from the Fatawa 
Alamgiri and other comparatively modern works, which 
are frequently referred to by Mr. Baillie and Shama 
Churun Sircar. I have thought it better, however, 
after much consideration, to base this work entirely on 
the broad and solid foundation afforded by the ancient 
authorities. The Fatawa Alamgiri, a compilation com¬ 
menced about A.i). 1650,f cannot be considered a work 
of primary or intrinsic authority; while, therefore, it 
ma J v no doubt be useful for illustration and for citation 

■>' V |V i ( * < , $ vl , • * 1 ' [ i ’ y 

_ ] __ _ _____ ; _ 

f/ l‘ . , V ■''■'■■■. \ V * .. . , V* 1 # ’ I* ' „ 

V ; A |. : ^ ■■■ 

K This is notably the case with respect to the curious doctrine 
of . Mohammed as to descent of property among the distant 
Jrimdred (mde Chaps. V., VII.), which would be quite unin¬ 
telligible in its more complicated applications, hut for certain 
po rtions of the Shardiyyah which Sir W. Jones did not think it 
w orth while to translate. 

f Vide Tag. Lecfc., 1873, “ Introductory Address,” 55, note. 
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in argument, it is perhaps undesirable that its statements 
of law should be placed side by side with those of a well 
accepted and paramount authority like the Hedaya. Again, 
the Fatawa Alamgiri is only one of a considerable number 
of similar works,* some of which, perhaps, are of equal 
rank with itself in the estimation of those most conver¬ 
sed with Moohummudan law, and there might be an 
appearance of giving undue importance to one particular 
treatise if T were to cite it frequently when I have no 
means of citing the others. Apart from these consi¬ 
derations, I could only cite it at second hand, and could 
seldom, if ever, feel confident that I reproduced its actual 
words. Mr. Baillfe, while acknowledging the Fatawa 
Alamgiri as the foundation of large portions of his 
*’ Digest,” does not pledge himself to literal translation 
or bind himself down rigidly by references.! Shama 
Ohurun Sircar, on the other hand, while constantly 
giving references to the Fatawa Alamgiri, usually refers 
at the same time to Mr. Baillie’s Digest, so that it is 
impossible to judge how far he is indebted to the native 
and how far to the English treatise. J The same remarks, 
or some of them, apply, more or less, to the Durr-juh 
Mukhtdr and other works, and I have come to the con¬ 
clusion, upon the whole, that this treatise will be more 

* A descriptive enumeration of a large number of native trea¬ 
tises on Sunni law may be found in Tag. Lect,, 1873, “Introduc¬ 
tory Address,” 

t Vide Bail. Dig., Preface, ix. 
t Vide Tag. Lect., passim. 
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satisfactory to the reader, as well as more consistent with 
its original character, if I refrain from mingling the 
opinions of more recent writers with the ancient and 
authoritative dicta on which it is based. 

Before quitting this subject, however, I may venture 
to suggest that it would be greatly to the advantage 
of Moohummudan litigants in our courts if complete 
translations were to be made by competent persons of 
the Fatawa Alamglri, the Durr-ul- Mukht&r, and other 
valuable works relating to the Hanifbe doctrines. It is 
also much to be desired that the Sharifiyyah should be 
translated .in full, and that a new translation should be 
made of the Hedaya, this time from the original Arabic 
and not from the intermediate Persian. I am not aware 
whether the funds of the “ Tagore. Lectureship ” foun¬ 
dation could be made in any way subservient to these 
purposes, but, if so, the practical value of that foundation 
would be greatly enhanced, and the munificent donor’s 
desire to promote the study of Indian law would be still 
more effectively carried out than at present. 

I am not, unfortunately, competent to decide on the 
merits of rival systems of orthography, and it will there¬ 
fore be found that I have left proper names and other 
Arabic words, as a general r ule, pretty much as I found 
them. In the case of some names which occur fre¬ 
quently both hi the Sirajiyyah and in the Hedaya (such 
as Abu Yusuf and Muhammed), having adopted the 
spelling of the Sirajiyyah in the earlier chapters, which 
are chiefly founded on that work, I have retained it 
throughout for the sake of consistency, though Mr. 

b 
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Hamilton spells these and other words according to a 
very different phonetic system. 

As the subject of slavery is often alluded to in the 
following pages* it may be as well to remind the reader 
that, at the present day, rights arising out of an alleged 
property in the person and services of another as a slave 
cannot be enforced by the Anglo-Indian courts,* As 
an institution of Moohummudan law, however, servitude 
still exists, and the illustrations connected with it are so 
numerous and important that I could not conveniently 
exclude all mention of it from this treatise. 

I have every reason to feel satisfied, as a rule, with 
the treatment which I have received from critics into 
whose hands this and my other works have come. On 
one matter, however, involving a, point of literary honour, 
I wish to set myself right. A reviewer of ray “ A1 Sira- 
jiyyah reprinted,” though not otherwise unfriendly, 
charged me with having, for the purposes of that work, 
borrowed largely from the Sharitiyyah without acknow¬ 
ledgment. As a matter of fact, I had never read a page 
of the Sharifiyyah at that time, and had borrowed 
nothing whatever from it, either with acknowledgment 
or without. The reviewer’s observation, however, 
roused in me a desire to read a book of which, it seemed, 
I had unconsciously reproduced some features, and I 
do not therefore regret his mistake, though I feel bound 


* Act y. of 1843, a, 2, and vide other sections of the same Act as 
to property acquired by an alleged slave. 
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to defend myself against an imputation which, I must 
venture to think, a thoroughly careful reviewer would 
not have made. 

It is almost needless for me to say how great a satis¬ 
faction I have had in the appreciation of the public, tes¬ 
tified by a-third edition of this work being called for, 
notwithstanding the very limited number of the persons 
who take an interest in the subject. It has been no less 
a source of gratification to me that the Civil Service 
Commissioners have recommended it for some years to 
candidates for the India Civil Service; and I trust that 
the extensive alterations—improvements, let me hope— 
which have been above described will meet with general 
approval, and will render the present edition still more 
acceptable than its predecessors, both to the Commis¬ 
sioners and to the Public. 


MIN/S 
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in the Table of Sharers (infra, p. 17, &c.), “ son’s h. 1. s. child ” 
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f We borrow' this word from the French language, in which 
consanguin means “ related through a common male ancestor.” 
Thus, by consanguine brother, we mean a half brother by the 
father; by consanguine paternal uncle, the father’s half brother 
by the father, &g. 

Throughout this Treatise we purpose to use the words “ uterine ” 
and “eonsanguine ” whenever relations of the half-blood are 
meant. The terms “ sister,” “ brother,” &c., when they occur 
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expressly stated. 

* For the convenience of the reader, our references are made 
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6th Edition : London, 1871. 

f A few volumes of these reports may be found in the Library 
of Lincoln’s Inn. A more ample collection of reports of the 
Supreme and S udder Courts exists at the India Office. 
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his statements. 
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CHAPTER I. 

OBJECT AND SCOPE OF THE WORK. 

In comitries subject to Moohummudan law, a testator, 
if he leave any relations, can only dispose of one-third 
of his net property by will,* and therefore, unless his 
debts, funeral expenses, &c., exhaust the estate, there is 
necessarily in almost all cases an intestacy as to a con¬ 
siderable portion, f Under these circumstances the law 


* Except, when there are no persons entitled by inheritance, or 
when the persons entitled by inheritance give their consent after 
the death of the testator.—Sir. 2; 3. Hed. lii. i. 2-4. 

f This is shown by the following passage from the Sirdjiyyah, 
an ancient treatise of high authority, translated into English by 
the celebrated Sir William Jones, and sold at Calcutta “ for the 
benefit of insolvent debtors,” in 3 792. 

“ Our learned in the law (to whom God be merciful!) say:— 
There belong to the property of a person deceased four successive 
duties to he performed by the magistrate ; first, his funeral cere¬ 
mony and burial without superfluity of expense, yet without 
deficiency; next, the discharge of his just debts from the whole of 

1 







2 OBJECT AND SCOPE OF THE WORK. 

of inheritance ( furaiz) assumes a far higher importance 
than it can. ever have in our own country. It is not, 
perhaps, surprising that in communities where intestacy 
is thus the rule instead of the exception, the canons 
which regulate the division of property among the rela¬ 
tives of a deceased person should be of a somewhat 
refined and complicated character. As an instance, let 
us suppose that a man dies, leaving a father, a widow, a 
son, and a daughter. His property will be divided as 
follows :—father, ; widow, } ; son, f of what remains; 
daughter, j of what remains. Such a case as this (a far 
simpler example than many which occur in practice) is 
sufficient to upset all our previous impressions, and to 
show that if we would learn how to solve questions of 

r 


his remaining effects; then the payment of bis legacies out of a 
third of what remains after his debts are paid ; and, lastly, the dis¬ 
tribution of the residue among his successors, according to the 
Divine Book, to the traditions, and to the assent of the learned.” 
—Sir. 1; 1. 

The continuation of this passage, fully defining the successors, will 
be found infra, Chap. XIII.; but the reader may be satisfied for the 
present with the definition, &c., in our text. The expression “ the 
learned ” does not help ns where opinions of ancient sages are 
quoted in support of opposite views, and this happens not unfre- 
quently. Wherever we can elicit the actual opinion of the authors 
of the Sir. or Hed. we shall endeavour to do so. With regard to 
Abu Yusuf and Muhammed, Sir W. Jones states (preface to 
Sir., vii.) that when they both dissent from their master Abu 
Hanifa, the Mussulman judge is considered to be at liberty to 
decide either way , whence it may probably be concluded that, when 
one agrees with Abu Hanifa, and the other opposes him, the opinion 
of Abu Hanifa is to be followed. 
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OBJECT AND SCOPE OF THE WORK 


Moohiimmudan inheritance, we must entirely divest our¬ 
selves of any preconceived ideas as to the devolution of 
property* 

The Moohiimmudan rules of inheritance have been 
long laid down in books of authority, which agree in 
most points, though here and there they exhibit slight 
discrepancies. Several English writers have attempted 
with more or less success to digest this branch of Moo- 
hummudan law, and to place it in an intelligible form 
before the lawyers of our own country. In spite, how- 
ever, of what has been effected up to the present time, 
the subject is much obscured by want of method, and 
still more by the retention of ancient modes of calcula¬ 
tion, which have been, until recently, very insufficiently 
explained, and, perhaps, not thoroughly understood. 
Our object in preparing the first and second editions of 
this work was to endeavour to place the matter more 
clearly before the reader; first, by exhibiting a chart or 
tree of the various relations who may succeed; secondly, 
by explaining the respective rights of these relations 
according to a systematic arrangement; and, thirdly, 
by showing that the numerous problems which have 
hitherto been worked by the Oriental methods, will all 
readily yield to the power of European arithmetic.* 
In the present edition we have endeavoured, in addi- 


* The Moohummudan writers, and Macnaghten and other 
English writers in their train, begin by dividing numbers into four 
different kinds, viz. mootumasil , or equal; mootudakhil, or one 
measuring the other; mootuwajiq, or having some third number as 
a common measure; and mootubayun , or having no common mea~ 
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tion to what was before attempted, to gather together the 
most trustworthy information, not merely with regard to 
inheritance itself, but with respect also to the various 
subjects which are more or less intimately connected 
with it. Those who wish to see the somewhat lengthy 
but highly interesting Arabian system of calculating 
shares, &c., in actual operation, may gratify their 
curiosity by inspecting the author’s work u Ai Sira- 
jiyyah reprinted; with Notes and Appendix,” which 
has been published since the issue of the first edition 
of this treatise. 

Having made these few remarks in order to render 
our design intelligible, we shall at once enter upon a 
task which, we trust, will not be altogether useless to 
those members of the Bar who have to conduct Indian 
appeal cases before the Judicial Committee of the Privy 
Council. We shall give references to our authorities 
where it seems necessary in consequence of our differing 
from other English writers or inserting matter which 
we do not find in their works ; but, as regards the Sira- 


sure. They then proceed to lay down no less than seven “ princi¬ 
ples ** or empirical rules for working particular classes of cases. 
That this is entirely unnecessary must be obvious to every mathe¬ 
matician. It is not surprising that early translators should have 
feared to amend this curiously complicated machinery, and should 
have been contented to copy it exactly, just as the Japanese are 
said to copy a watch or a steam engine, without understanding it. 
But it is somewhat singular that writers of the present generation 
have also adhered to the old method, without, apparently, being 
conscious of the inconvenience involved in its use, or the facility 
with which a remedy may be applied, 
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jiyyah, which is a concise treatise, we do not propose to 
crowd the pages with references on every minute point. 
As the matter lies in a small compass, it will be suffi¬ 
cient to say that the Sirajiyyah, with respect to the law 
of inheritance proper, is our main authority throughout, 
and that, in the absence of any reference in the notes, 
the reader may assume that we rely on that work/* The 
Hedaya is a much more voluminous treatise, and we 
have endeavoured, whenever we have relied on that 
work, to give an accurate reference. 

In concluding our prefatory remarks, it may be as 
well to state that in this short treatise we do not pro¬ 
pose to include the Shia doctrine of inheritance, which 
pertains only to the sect of All (more important in 
Persia than in India) ; but we have to add that, for the 
first time, we propose to go beyond the strict limits of 
family inheritance, and to deal briefly with other causes 
of succession which are mentioned by the M ussulman 
writers.! 


* Those who may wish to read the passages of the Koran on 
which the doctrines of Moohummudan inheritance are principally 
founded, will find them quoted from Sale’s well-known transla¬ 
tion in Tag. Lect., 1878 ; 78, 79. These passages deal only partially 
with the subject, hut it will be remembered that we are to have 
recourse not only to the “ Divine Book,” but “ to the traditions, and 
to the assent of the learned.’’— Supra, p. 2, note. 

f In the preface to this Edition a short account will be found 
of the new matter which has been added. 





CHAPTER II. 

RULES, DEFINITIONS, AND EXPLANATIONS. 

The law of which we are about to treat applies as 
between Mussulmans and Mussulmans, but not as be¬ 
tween Mussulmans and other persons | for, as will be 
seen later, Mussulmans cannot inherit from infidels, nor 
infidels from Mussulmans.* It is, however, laid down 
that infidels (generally) may inherit from one another ;f 
and it is probable that the Moohummudan law of in¬ 
heritance would be held to apply to the succession of 
such persons inter se, unless they should have some law 
of their own by which they would prefer to be guided. 
In the latter case, however, they would, probably, 
always be allowed to use their own law, for we know 
that this has actually happened, with, respect to the 


* Infra, Oliap. XIII. 


f Il ul 
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Hindus inhabiting Moohummudan states in India; 
and we also know that this is the case generally with 
respect to the marriage of infidels.* 

There is no distinction, as regards the rules of in¬ 
heritance, between real and personal property. This 
may be gathered from the fact that, in the whole of the 
Sir. and Shar., no such distinction is mentioned, so that 
the precepts and examples in those books must be taken 
to apply equally to both kinds. The same remark 
applies to the Hedaya, which work, although not 
comprehending in its scheme a regular treatise on in¬ 
heritance, contains frequent allusions to that topic in 
its chapters on wills and other subjects. And there is 
an implied recognition of this doctrine in a passage in 
the part of that work which treats of takkarij , or com¬ 
position of inheritance, where the estate of a supposed 
deceased person, u liable to be shared among the several 
heirs,” is described as “ consisting of lands, or of goods 
and effects. ”f Moreover, we are informed by Sir "Wil¬ 
liam Jones that Sharif expressly mentions fields and 
houses as inheritable property,J 

There is no right of primogeniture, so that, for in- 


# Hed. ii. v. 1, and infra , Chap. XVI. 
f Hed. xxvi, iii. “ Section ” (second) 2. 

% Vide Preface to Sir. (1792) ix.; where Sir W. Jones also says 
that land and rents are inheritable property in the language of all 
Mohammedan lawyers; and also Shar. 57, where it is stated 
(apparently by Sir W. Jones as the result of his own research) 
that “ real and personal property are undistinguished in the laws 
of the Arabs.” 
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stance, if a man leave three sons, the eldest will take no 
more than each of the other two. This is shown by the 
rules which occur as to the division of property among 
several individuals of a class, which prove conclusively 
that inequality of division, by reason of age, among per¬ 
sons of the same sex and related to the deceased in 
the same degree, is not recognised.* 

There is not, generally, any right by representation. 
Thus, if a man leaves two relations of different degrees, 
as one son and a son of another son, or one brother 
and a son of another brother, the surviving son or 
brother will take all, and the grandson, or brother’s 
son, will have no claim as the representative of his de¬ 
ceased parent. And, similarly, if there be two sons of 
one son or brother, and three of another, and no living 
sons (or brothers, as the case may be), the five will take 
equally amongst them instead of the two sets taking 
the portions which their respective fathers would have 
had if living, f 

The latter position is readily proved by the rales of 
equal division above referred to. The former is shown, 
with respect to sons and other relations of the kind 
called residuaries,J and also with respect to certain of 
the relations called distant kindred, § by the rules which 


# Vide infra, 21, note, 53, note, and authorities there referred to. 
f In European phraseology, the sons’ sons or brothers’ sons 
will take per capita and not per stirpes. 

+ As to who are residuaries, vide infra , 12, and Chap. IV. 

§ As to who are distant kindred, vide infra, 12, and Chap. V. 
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give the preference to relations nearer in degree. * And 
Y/ith respect to sons’ h. 1. s. daughters, who are the only 
relations of the kind called sharers}' to whom the former 
can possibly apply, it is shown by express authority 
that it governs their rights, equally with those of the 
other classes of persons above mentioned.}: 

There are, however, instances in which the operation 
of a principle of representation can be plainly discerned. 
Thus, we find that U. brothers and sisters, when they 
inherit, take amongst them (whereas sisters and 
0. sisters, when there are two or more, take f ), appa¬ 
rently because -J is, primarily, the mother’s share. § Simi¬ 
larly, in the second and fourth classes of D. K., and 
among the descendants of the fourth class, f, as the 
mother’s share, goes, under certain circumstances, to 
the maternal side; and f, as the father’s share, to the 
other side. || And, according to the doctrine of Mu- 
hammed, a principle of distribution among remote rela¬ 
tions according to the sexes, &c., of the “ roots ” or 
intermediate relations ought to be generally adopted, an 
opinion which, in some instances at least, seems to be 
generally accepted.^ It would seem probable, there¬ 
fore, that the principle of representation has always met 
with a certain limited approval, though it has been 


# Vide infra , Chaps. IV,, V., and authorities there referred to. 
f As to who are sharers, vide infra, 11,12, and Chap. III. 

+ Vide infra , Chap, TV. 

§ Vide infra, 18, note. 
j| Infra, Chap. V. 

% Infra passim, especially Chap. V. 
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over-ridden in the more ordinary applications of t.he 
law by the stronger principles of equality of division 
and preference of the nearer in degree. 

There is no distinction between ancestral property 
and property which the deceased has himself acquired. 
This may be safely inferred from the absence of any 
mention of such a distinction in the Sir. and Shar., and 
from the consideration that the British Courts in 
India, to which the distinction between ancestral and 
acquired property has become familiar in the Hindu 
law, have not, it' would appear, been called upon to 
recognise any such distinction, in the case of property 
left by deceased Moohummudans. * 

A. person taking by inheritance cannot disclaim ; in 
other words, inheritance requires no acceptance, and 
cannot be annulled by rejection ; while, on the other 
hand, a bequest, may be accepted or rejected at plea¬ 
sure:t It seems to follow that,, if a person entitled by 
inheritance purport to reject the property inherited, it 
will nevertheless be his during his life, and will go, 
after his death, to his heirs or other successors, and 
not to those of the person from whom he inherited. 

The proprietary right of a person taking by in herb 


* The object of all these negative statements is to save the reader 
from the risk of falling into error by assuming principles to exist 
in Moohummudan law which may have become familiar to him. as 
being recognised in the English, the Hindu, or other systems that 
he may have studied. 

t Hed. lii. i. 12,17. As to bequests, vide infra., Chap. XV. 
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tauee is considered to be established in him, not cle novo , 
but by succession and descent from the deceased, so 
that it operates to keep alive rights or liabilities which 
affected the property during the lifetime of the deceased. 
Thus, if a slave purchased by the deceased, form part of 
the inherited property, and the inheritor find any fault 
or defect In the slave, he may return such slave to the 
seller. And, e. converse) if the deceased have sold part 
of his property before his death, and the buyer find 
any defect in the part that he has bought, the latter 
may return the part so bought to the person who has 
inherited the rest of the property.* 

For the purposes of the law of inheritance the entire 
body of the relativesf of a deceased person, together with 
the husband or wife, are divided in three classes, viz :•— 
Sharers, Besiduaries, and Distant Kindred. The first 
two classes are frequently mentioned under the common 
name of “heirs.” $ Sharers ( zavl-ul-faruz ) are those who 


'•* Bed. lii. i. 12. 

t* As to inheritors by other titles than relationship or marriage, 
vide infra, Chap. XIII. 

x Some English writers make rise of the word “heirs” as in¬ 
clusive of the D. K We prefer, however, to adhere to the old 
nomenclature which limits the scope of the word in question to 
the sharers and residuaries. By neglecting this distinction several 
writers have made unintelligible a well-known doctrine, which, 
in itself, is clear and reasonable. This is the doctrine stated 
in Sir. 30; 35; Macn. Princ. 159; Tag. Lect., 1873, 148, &c.; 
Bail. 90; m/m, Chap. V &c.; which, in regulating the 

order of inheritance of certain classes of the D. K. among 
themselves gives precedence to those who are related through 
heirs, a doctrine which becomes mere nonsense if the I). K. them- 
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i 

(with one exception, mentioned in a later chapter)* * are 
entitled to a prescribed fractional part; e.g, a wife, 
under certain circumstances, takes -J-; a father | ; a 
daughter, -J-, &c. Residuaries ( asdbah 0, sometimes called 
“ residuaries by relation,” to distinguish them from u re- 
siduaries for special cause” (vide infra , Chap. XIII.), are 
those who take no prescribed fractional part, but, gene¬ 
rally? divide the residue among them after the sharers are 
satisfied, and the whole if there are no sharers, f Dis¬ 
tant Kindred (zavt-ul-arhdm), sometimes termed “ the 
more distant kindred,” are all relations who are neither 
sharers nor residuaries. $ When there are no sharers, 


selves are heirs, since, in such case, all must be related through 
heirs. This confusion is avoided by using the word in its limited 
sense. In the Hedaya, the word “ heirs ” is generally used in a 
wider sense, so as to include in its scope the I). K. and also 
persons other than relations who may he entitled to inherit. 
We shall always, however, endeavour to avoid ambiguity by con¬ 
fining the word “ heirs,” in these pages, to the sense above given 
in our text, and substituting the words “ inheritors,” “ persons 
entitled by inheritance,” or the like, when we have occasion to refer 
to “ heirs ” in the sense in which the word is used in the Hedaya. 

* The exception alluded to is that of hermaphrodites, who, ac¬ 
cording to some authorities, may he sharers, but whose share 
depends entirely on the particular circumstances .—Vide infra, 
Chap. XIII. 

f Sir. 2; 2. By the rules of exclusion, however, residuaries 
may sometimes even be preferred to sharers.—Fide infra. Chap. X. 

t Sir. 28 ; 33. This important definition has been overlooked 
by some English writers. The absence of such a definition natu¬ 
rally tends to create an erroneous impression that the right of 
inheriting is limited within certain degrees or classes of relations, 
instead of extending, as it really does, to the whole kindred of the 
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residuaries by relation, or residuari.es for special cause, 
the distant kindred take the whole among them accord¬ 
ing to certain rules. 

If one of several heirs agree to take a specific object 
in lieu of his proper fractional portion as sharer or other¬ 
wise, the other heirs divide the remaining property 
among them in the ratio of their respective fractional 
portions. Thus, if the portions be J-, and J-, and the 
person entitled to take a specific object instead, the 
other two will divide the remainder in the ratio -J-: -J? or 
2:1.* * 

The reader may now, on referring to the chart, ascer¬ 
tain what relations come under these several heads. 

In order, however, to make the chart perfectly intel¬ 
ligible, it is desirable to add. a few words of explanation. 
Those persons who are designated 44 Sh. and Res.” are 
persons who, though primarily sharers, may, under cer¬ 
tain circumstances, be residuaries. f 

Those who have no designation attached (as 4 ' mother’s 
husband ”) are not either Sh. or Res., and are only in¬ 
serted as part of the machinery of the pedigree, in order 
to bring in the 0. and U. relations. 


deceased. The* expression “ distant kindredis used, for con¬ 
venience, having been adopted by Sir William Jones (in his trans¬ 
lation of the Sir.) and by subsequent writers. It will be seen, 
however, that a d. k. is not necessarily more remote than a sharer 
or a residuary.— Infra, Chap. Y. 

* Sir. 21; 26; Shar. 88, 89. The taking of a specific object 
instead of a fractional portion is sometimes called “ subtraction." 
t See infra , Chap. IV. 





MIN, sr/?7'X- 


<SL 

14 'RULES, DEFINITIONS, AND EXPLANATIONS. 

The distant kindred are not inserted in the chart, 
as their definition is purely negative, viz. those relations 
who are neither sharers nor residuaries.* 

The ancestors of the deceased are divided into true 
and false grandfathers and grandmothers, and only the 
true are inserted in the chart, as the false are distant 
kindred. The true grandfathers, or “ true male ances¬ 
tors,” as they are also designated, are those between 
whom and the deceased no female intervenes.f They 
can therefore only be found in one line, namely, that 
described as father’s father h. h. s. True grandmothers, 
or “true female ancestors,” on the other hand, are 
those between whom and the deceased no F. grandfather 
intervenes; | and it is clear that they may exist in 
several lines. Thus, we have in the chart the mother’s 
mother h. h. s.; the mother h. h. s. of the father’s 
father h. h. s, <fec. 

The following are instances of false grandparents; 
father’s mother’s father, mother’s father’s father (because 
a female intervenes), and mother’s father’s mother 
(because a false grandfather intervenes). 

We append a scheme of grandparents, in order to 
illustrate the above remarks. The true are printed in 
Old English, and the false in ordinary type. The male 


# Supra , 12. 
f Sir. 8 j 4. 

% Sir. 3; 4.—This simple and intelligible definition is over¬ 
looked by several writers, who have succeeded in making the 
subject of grandparents appear to be one of hopeless complication. 
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SCHEME OE GRANDPARENTS, 

SHOWING THE TRUE AND FALSE UP TO FIVE GENERATIONS. 
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ancestors arc designated M or JUJ, and the female F or jf - 
It will be observed that in this ascending pedigree the 
female sex has a decided advantage, inasmuch as, in a 
total of 60 grandparents, there are 26 false males and 
only 16 false females. 

In case of the deceased having made a will and ap¬ 
pointed an executor, such executor has certain func¬ 
tions which may affect the persons entitled by inheritance. 
For these, and other matters connected with wills, we 
must refer the reader to a later chapter.*' 


* Vide infra, Chap. XV. 




Father 1 a or 
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CHAPTER III. 

OF SHARERS AND THEIR RESPECTIVE SHARES, 

From the chart, it will be seen that there are four male 
and eight female sharers. Their respective shares are 
shown in the following table. * 

Husband .... | when there is a child or 

son’s h. 1. s. child.f 
| when not. 


* This table is founded on the chapters “ On the doctrine of 
shares ” and “ On women ” in the Sirajiyyah, p. 3; 4; Ac. 

t The existence of a daughter’s child (or, a fortiori, a son’s h. 1. s. 
daughter’s child) could not, of course, have any effect on the hus¬ 
band’s share, as such a child is a d, k.—Sir. 29; 34; <ftc. It 
would not have seemed necessary to make this remark had not the 
contrary been erroneously stated in Tag. Leet., 1874, p. 182. The 
author of the lectures, in another place, states the doctrhlb cor¬ 
rectly, though with some confusion of language .—Vide Tag. Lect., 
18 73, 80. These remarks apply wherever the expression “ son’s 
h. 1. s. child ” is used in the table. With regard to this expression 
it must also he remarked that if the reader should consult the 

'I ■ 2 
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' . H " 

Father . . . . i 

Tr. Grandfather h. h, s. . i when not excluded. 

U. Brother or Sister* . ^ when only one, and no 

child, son’s h. 1. s. child, 
father, or Tr, grand¬ 
father. 

„ „ . | wdien two or more, and 

no child, &c. 


Wife 

• • 

. 1 when child or son’s h. 1. s. 



child. 

9 $ 

• i • 

. \ when not. 

Daughter 

• • 

. \ when only one and no 



son. 

55 

• * 

. f when two or more and 


no son. 





Shar., he must be on his guard 

against being misled by the words 


“ male issue of a sou,” “ issue of a deceased son,” and the like, 
•which are sometimes used (e.g. Shar. 65, 1. 22; 66. 11. 3, 4; 68, 
11. 4. 5), where “ son's h. 1. s. child,” “ son's h. 1. s. issue,” or some 
expression having the same meaning, ought, strictly speaking, to 
be used. 

* We have placed U. brother and TL sister together, because 
they stand on precisely the same footing ; thus affording an excep¬ 
tion to the rule of a double share to the male, which occurs so 
frequently that it may he considered a general rule.—Sir. 4 ; 6. 
It will he observed that two or more relations of this kind, 
whether of the same or of different sexes, take f. This is sometimes 
spoken of as the “mother’s portion,” or “mother’s allotment,” 
for it is the share that she would primarily be entitled to. In like 
manner the remaining fraction, f, is spoken of as the “ father's por¬ 
tion,'' or “ father's allotment,” for, if he and the mother stood alone, 
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when only one and no 
child or equal or higher 
son’s son. 

I when two or more, and 
no child or &c. 

£+when one daughter or 
higher son’s daughter 
and no son or &c. 
when child or son’s h. 1. s. 
child; or two or more 
brothers or sisters or 
C. or U. brothers or 
sisters. 

J when not. 


lie would take (partly as sharer and partly as residuary) all that 
remains after payment of the mother’s share. It would natu¬ 
rally be expected from the above that the U. brothers and U. sisters 
would take nothing when there is a mother; but this is not so, as 
will be seen from, the table of sharers. This point will he further 
mentioned in the portion of the work which treats of exclusion. 

* “ Son’s daughter, or other female descendant h. 1, s.”—Sir. 3 ; 
4 But this evidently means son’s h. 1. s. daughter, since daugh¬ 
ters’ children, sons’ daughters’ children, &e. } are in the first class of 
I), K.—Sir. 29; 34, and infra, Chap. V. See also, as to these 
relations, the case of tashbib, which clearly shows that they are 
ail related through an unbroken male line; Sir. 5; 8, 9, and 
infra, 38. 

f The theory is this ; the daughter, or higher son’s daughter, 
takes { and leaves a for the proposed son’s daughter ; but if there 
be two or more daughters, or higher son’s daughters, they take 
their f, and there is nothing left for the proposed son’s daughter, 

2 * 


Son’s h. 1. s. Daughter* * . 


59 


55 


59 


99 


Mother . 


59 


• a 
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Mother (but) * 


Tr. Grandmother h. h. s. » 
Sister . 


*1 * 
G. Sister . 


d- of remainder only after 
deducting wife’s or 
husband’s share, when 
a wife or husband and 
a father, (seats* if a 
Tr .grandfather instead 
of a father.) 

J when not excluded. 

i when only one, and no 
son, son’s son h. 1. s., 
father, (perhaps Tr. 
grandfather), daugh¬ 
ter, son’s daughter, or 
brother. 

§ when two or more, and 
no son, &c. 

£ when only one, and no 
son, &c., C. brother, 
or sister. 

f when two or more, and 
no son, &c. ;t 0. bro¬ 
ther, or sister. 

i when one sister, but no 
son, &c., or C. bro¬ 
ther. 






* But, in Abu Yusuf’s opinion, the presence of “ a grandfather ” 
has the same effect as that of the father (Sir. 8; 11). Of course a 
true grandfather is meant, for a false grandfather is a d. k. 
(infra, Chap V.), and his presence could not, therefore, under any 
circumstances, affect a sharer s interests. 
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U. Bister. . . . (Vide supra, TJ. brother or 

sister.) 

Several, of the above-mentioned classes of sharers 
may, under some circumstances, become residuaries 
also, or residuaries only. We shall recur to this subject 
in Chapter I V. 

In making use of the above table of shares, it must 
be borne in mind that two or more of a particular class 
(except where otherwise specified) take equally among 
them the same portion that one of that class, if alone, 
would take ;* e.g. one wife taking i, two wives will take 
between them ; and, the share of a true grandmother 
being three Tr. grandmothers will divide § among 
them. With regard to Tr. grandmothers, however, the 
following disputed point occasionally arises. If one of 
two Tr. grandmothers be related by two lines, and the 
other only by one, (as if one be the father’s father’s 
mother and also the mother’s mother’s mother, while 
the other is only the father’s mother’s mother,) it is 


* This position would scarcely seem to require proof, since it 
may reasonably be inferred from the circumstance of the share 
being given, to several persons “one or more” wives, “ two or 
more ” daughters, Sir. 4, 5 ; 7 , 8 ; and the like) without any direc¬ 
tion for unequal division. The doctrine, however, receives express 
confirmation from the rules given for ascertaining the portion of each 
individual in a class ; for each such portion is to be calculated by 
the same process, and therefore the portions must necessarily be 
equal.—Sir. 19 ; 24. The same reasoning applies equally to residu¬ 
aries. As to wives, the doctrine is expressly declared, Shar. 68. 
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said by Muhammed that the former will then take f, 
and the latter only - 3 , of the share. And in like manner 
it is maintained by the same master that if one Tr. 
grandmother be related by three lines, and. the other 
only by one, (as if one be father's fathers fathers 
mother, father’s mother’s mother’s mother, and mother’s 
mother’s mother’s', mother, while the other is only 
father’s father’s mother’s mother,) the former will take 
•J, and the latter only -J-, of the share. Abu Yusuf, 
however, in both the above cases, maintains that the 
two grandmothers will take the share equally between 
them.* 

According to some writers, Abu Hanifa is of the 
same opinion as Abu Y usuf on this point ;f and if this 
be considered as established, that opinion will, no doubt, 
prevail. 

The principle advocated by Muhammed, however, if 
accepted at all, must, no doubt, be extended even, to 
higher generations, if such can be supposed to exist. 
It may be generally stated thus ; any particular 1 r. 
grandmother takes, m the division of the Tr. grand- 
mother’s share, as many parts as there are lines through 
which the propositus is descended from her* I bus, if 
we suppose one Tr. grandmother to be related, as such, 
through n lines, and another only through one line, the 
| must be divided into (h+ 1 ) parts, of which the former 



* Sir. 9; 12; Shar, 75, 76. 
f Tag. Lock 1873; 114, 115. 
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will take n, and the latter only 1. In other words, the 

former will take g i)> the lat,ter Jji+T) of 

the whole estate. It will be found hereafter that the 
principle of claiming through different lines, though, 
disputed by Abu Yusuf in many of its applications, 
appears to be generally admitted in respect of some 
descriptions of the D. K.* 

It will readily be seen that the difference of opinion 
above mentioned cannot arise in respect of Tr. grand¬ 
fathers, for they can only exist in one line. And an ex¬ 
amination of the table of sharers will show that there 
are, in fact, no persons other than true grandmothers 
who can be sharers by more than one chain of con¬ 
nection with the deceased.f 

It will be gathered from the above table that the 
shares are subject to a variety of alternatives and. ex¬ 
ceptions. The alternatives appear sufficiently in the 
table itself; the exceptions will be treated of infra in 
Chapters IV. and X., on “ Residuaries ” and “Ex¬ 
clusion.” But it may be as well to mention here that 
the alternatives take effect notwithstanding that the 
relations whose presence causes them may be deprived 
of a share themselves. Thus the mother takes instead 
of j when there are two brothers or sisters, &c., even 
when those relations are prevented, by the presence of 
the father, from taking anything themselves. 


* Infra, Chap. V. 


f Vide supra, 17, <fcc. 
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In connection with the inheritance of husband and 
wife, the reader may find it useful to study the law of 
marriage, as briefly set forth in a later Chapter/* But 
it may be as well to mention here that the marriage of 
an infant, properly contracted by his (or her) guardian, 
is voidable, not void ; so that, if such infant die, whether 
before or after attaining the age of maturity, the wife or 
husband surviving will be entitled to the usual share ; 
while, on the other hand, if the infant be contracted by 
an unauthorised person, it is void, unless cured by the 
assent of the person so contracted, so that, if either 
party die before such assent be duly expressed or im¬ 
plied, the survivor cannot inherit, f 


* Infra , Chap. XVL 

f Hed. ii. ii. 15. As to the subject of marriage of infants, 
generally, vide infra , Chap. XVI. 
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CHAPTER IV 


OF BESIDUARIES 


It will be seen that the persons mentioned in the chart 
who are primarily residuari.es, in other words, the re- 
siduaries who cannot be sharers, are,--the son ; son’s 
son, h. 1. s. ; brother; C. brother; brother’s son, h. 1. s. ; 
C. brother’s son, h. 1. s. ; Pat. uncle; C. Pat. uncle; 
Pat. uncle’s son, h. 1. 8/ ; C. Pat. uncle’s son, h. 1 . s.; 
and, finally, great uncle, great great uncle, and all 
the more remote male relations, through males (in other 
words, Pat. and C. Pat. uncles of the father and father’s 
father, h. h. s., and their sons, h. 1. s.), for a male resi¬ 
duary is u every male, in whose line of relation to the 
deceased no female enters.”* No female relative is 
primarily a residuary. 

* Sir. 10; 12, 13.—This will be further mentioned when we 
come to treat generally of the succession of residuaries (vide 
infra , 45, &c.). The point would not call for particular notice 
but for a misapprehension of Mr. Macnaghten, which seems 
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Several of the persons enumerated in Chapter III. as 
sharers may under some circm..nances become eiuhei 
residuaries only instead of sharers, or residuari.es as well 
as sharers,. These are designated in the chart as “ Sh. 
and Res.” The following are the circumstances under 
which they respectively become residuaries* 

Father.—'When there are daughters, or daughters of 
a soil, h. 1, s.,t mid no sons, he takes, in addition to his 
share, J, the residue after their shares are satisfied. In 
default of children or son’s h. 1. s. children, t he has a 
u simple residuary title.” It will perhaps be more (.on¬ 


to have arisen partly from overlooking the definition quoted in our 
text, and partly from mistaking an enumeration of “classes” 
(Sir. 10; 13) for an enumeration of the whole body of residuaries. 
Misled by this double error, Mr. Macnaghten makes the 11. K 
begin after,, in other words, the residuaries end with, the Pat. uncle 
and 0. Pat. uncle and their sons’ sons h. 1. I *—Vide Maen. Prin. 
158. 

# It may perhaps be as well to mention that males who are 
residuaries are sometimes called “ residuaries in their own right”; 
females who become residuaries by the presence of a male, “ residua¬ 
ries in another’s right,” “ residuaries by another,” or “ residuaries 
through another”; and those who become so by the presence of 
another female, “residuaries together with another,’ or “ residu- 

aries with another.”—Sir. 9 ; 12, &c. 

f e.g. Daughters of a son’s son, not daughters of a son’s daugh¬ 
ter, as those would be among the D. K.— (infra, Chap. V.) 

+ <Sir. 4; 5.—In the Sir., “children and son’s children or other 
low descendants,” but of course this means other low descendants 
who are sharers or residuaries. In other words, as he excludes all 
collaterals, and all ancestors except the mother and Tr. maternal 
grandmother (infra, Chap. X,), and as there are in the supposed 
case no descendants who are sharers or residuaries, he takes the 
residue after payment of the share of wife or husband, and mother 
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venient to abandon the ancient phraseology, and to say 
that where there are sons h. 1. s. the father only takes 
his share, -J-, and that when there are none he is a resi¬ 
duary also. The rule thus stated will include all the 
oases. Thus, if a father and two daughters are the only 
claimants, the father first takes §, then the daughters 
take f or -f, and the father has the remaining -J. And 
if there be a father and mother, and no children or son’s 
h. 1. s. children, the father first takes -<t, the mother or 
|, and then the father has the remaining -f or 

True grandfather.—Takes, generally, the father’s 
portion both as residuary and as sharer when there is 
no father.* Thus, if the only heir be a Tr. grandfather, 
he takes his share, and takes the rest of the property 
as a residuary ; if the heirs be a Tr. grandfather and 
several daughters, the Tr. grandfather takes -J-, the 
daughters take §, and the Tr. grandfather takes the re¬ 
maining l. 

Notwithstanding this general resemblance, however, 
the rights of the Tr. grandfather may, in four particular 
eases, be inferior to those of the father, on account of 
the greater distance of the former from the deceased, f 

or Tr. mat. grandmother. We must take the expression <£ low 
descendants ” in fhe above limited sense, for we know that D, K. 
cannot come in when there is a father living. (See definition of 
P. K., s'ttpra, p. 12.) 

* Sir. 4; 6.—And, it must be assumed, no intermediate true 
grandfather.—See Doctrine of Exclusion, Chap. X. 

t The Sir., in the place above referred to, states that “ the Tr. 
grandfather has the same interest with the father, except in four 
cases, which we will mention presently, if it please God.” These 
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I 

The fourth and last of these cases (taking them in the 
order in which they are given in the Shar.) relates to 
a residuary for special cause, and will be mentioned 
later in its proper place.* The first case will arise 
when the heirs are the father’s father and father’s 
mother, for the father’s mother is entitled to -J, so that 
the father’s father will take what is left after payment 
of while the father would have excluded the father’s 
mother, and would thus have had the whole. The 
same reasoning applies, mutatis mutandis , to other heirs 
who are similarly situated ; as, for instance, to a father’s 
father’s father inheriting together with a father’s father’s 
mother, f 

The second case will be understood from the table of 
sharers,}, where it appears that the mother, under cer¬ 
tain circumstances, takes only one-third of the residue 
when there is a father, but one-third of the whole 
estate when there is a Tr. grandfather. Here, again, 
the Tr. grandfather’s rights are less than those of the 


“ cases ” form the subject of some passages in the Shar., and of a 
later chapter in the Sir., hut the author has thought it more logical 
to treat some of them in this place. As, however, it will be neces¬ 
sary, in doing so, to touch upon various doctrines which have not, 
yet been explained, the reader will perhaps do well to read Chaps. 
VI., VIII., X., before applying himself to the subject now under 
consideration. 

* This point is dealt with in Chap. XIII., . infra. 

t Sir. 8, 9 ; 12 ; Shar. 67; and, as to doctrine of exclusion, infra, 
Chap. X. 

} Supra, 19, 20. 
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father would be, though the extent of the difference 
must, of course, depend upon the particular circum¬ 
stances. 

The third case can only arise if it be admitted that 
the brothers and sisters, and C. brothers and sisters, 
are not excluded by the Tr. grandfather, ft will be seen 
that there are conflicting views as to this exclusion; * 
and, as the author of the Sirajiyyah does not express a 
decided opinion on the subject, it may be desirable to 
consider the alternative which leads to a modification 
of the Tr. grandfather’s rights.f 

Supposing, then, that the Tr. grandfather does not 
exclude these relations, he will, of course, obtain less, 
when in combination with them, than the father, who 
excludes them. J It would be sufficient to leave the 
matter here, and to trust to the usual rules for division 
of property among sharers and residuaries, $ had not the 
author of the Sirajiyyah recorded a very singular 
set of special rules for distribution of the estate under 
these circumstances. The following is an exposition of 
these rules, and of the examples which illustrate them, 


* Infra, Chap. X. 

f Abu Ilanifa considers* that the Tr. grandfather does exclude 
the relations above mentioned, and Abu Yusuf and Muliammed 
that he does not. According to Sir William Jones, therefore, this 
is a point on which the Mussulman j udge is at liberty to decide 
either way .—Vide supra, 2, note. 

f Vide Chap. X. 

X Vide Chap. VI. 




30 OF MSIMTARIES. 

so far as we have been able to understand them ; but the 
reader will do well to remember that the author of the 
Sirajiyyah merely gives them as the doctrine of one 
person, Zaid the son of Thabit, and does not distinctly 
state whether they meet with his own approval or not,* 

According, then, to Zaid the son of Thabit, the Tr. 
grandfather, when he inherits with relations of this de¬ 
scription and there are no other relations who are 
sharers, takes either a special allotment called the share 
from mukasamah (division), or ^ of the whole estate, 
whichever is the “ best,” in other words, the greater. 
The share from mukdsarhah is ascertained by supposing 
the Tr. grandfather, pro Me vice , to form one of a 
class of residuaries with the brothers, &c., the actual 
brothers and sisters being placed on an equality with 
the C. brothers and sisters for the purpose of this calcu¬ 
lation, but not for the purpose of succeeding,f and the 
usual rule of a double share to a male being adhered to. 

Thus, if there be with a Tr. grandfather one sister 
and two 0. sisters, it is clear that the Tr. grandfather’s 
share from mukasamah will be which he will take, 
as being preferable to j of the whole. So, if there be 
one sister and one C. sister, the Tr. grandfather’s 
share from mukasamah will be f, or |, which he will 
take in preference to ^ of the whole. 

# These rules, &c. will he found in the Chapter intituled “ On 
the Division of the Paternal Grandfather,” Sir. 24; 29. 

f As to the inferiority of 0. brothers and sisters to actual bro¬ 
thers and sisters in point of succession to inheritance, vide supra, 
20; infra, 50, 51, and Chap. X. 
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But if there be also other relations who are sharers, 
the rule is different, the Tr. grandfather then taking, 
after payment of the shares (subject, however, to propor¬ 
tional abatement if it prove to be a case of increase), 
his share from mukdsamah , a third of the residue, or ^ 
of the whole, whichever may be the greatest. 

Thus, first, if there be a husband and a brother, the 
husband will take his share, and the share from 
mukdsamah will be half the residue, or which the 
grandfather will take, as preferable to a third of the 
residue or | of the whole. 

Secondly, if there be a Tr. grandmother (not ex¬ 
cluded),* two brothers, and a sister, the Tr. grandmother 
will take her share, |; and the Tr. grandfather will 
therefore take a third of the residue, or yg-, as preferable 
to the share from mukdsamah , or to | of the whole. 

Thirdly, if there be a Tr. grandmother (not excluded), 15 
a daughter, and two brothers, the Tr. grandmother and 
daughter will take respectively i and and the Tr. 
grandfather will take i of the whole, as being preferable 
to g-. the share from mukdsamah , or the third of the 
residue. Similarly, if there be a husband, a daughter, 
a, mother, and a sister or C. sister, the shares of the 
husband, daughter, and mother, respectively, will be 
and |; and the residue being only i\-, i of the 
whole will obviously be greater than the share from 


* The author inserts these words, because a true grandmother 
might be excluded by the true grandfather, vide infra , Chap. X. 
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mukasamah or a third of the residue ; the grandfather 
will therefore, primarily, take The sister or C. 

sister is, in this case, a residuary {vide infra , 42 , 44 ); 
and, as the shares exhaust the whole, she will take 
nothing. This is a case of increase {vide infra , Chapter 
YIIL), and the denominator must be increased from 
12 to 13 . It will then be easily ascertained that the 
Tr grandfather will take j-g. 

In one particular instance, however, called the case 
of acdariyyah , where the Tr. grandfather would, by the 
ordinary application of the above rules, take ^ of the 
whole, some violence is done to the doctrine of mukd- 
samah in order to give him a larger portion. The 
case of acdariyyah is as follows:—Husband, mother, 
sister or C. sister. Here the husband’s and mother’s 
shares are respectively J and J-, so that the residue is 
only and of the whole estate is obviously better 
for the Tr. grandfather than either the ordinary share 
from mukasamah or a third of the residue. But, in¬ 
stead of taking this, as in the previous example, the Tr. 
grandfather adds it to the natural share of the sister, 
and thus by a kind of spurious mukasamah obtains, pri ¬ 
marily, f; while the sister takes, primarily, J. Hence 
the total shares are b and f. The case is obviously 
one of increase, and it will be found, on working it out, 
that the ultimate share of the Tr grandfather is 
which, it will be observed, is more than he would other¬ 
wise have had. 

The author of the Sirajiyyah introduces this case 
by saying that Zaid has not “placed ” the sister or 0 . 
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sister “as entitled to a share with the grandfather, 
except in the case named acddriyyah ”; and he follows 
it with the observation that “ if, instead of the sister, 
there be a brother or two sisters, there is no increase, 
nor is that a case of acddriyyah” The former of these 
statements cannot, it would seem, be taken to mean that 
the sister does not take any portion at all in any other 
case, lor the instances given in the Sir., evidently on the 
authority of Zaid himself, show the contrary.* It may 
fairly be presumed that they merely signify this: that the 
case of acddriyyah affords the only instance in which 
th e matural share of the sister, together with that of the 
tr. grandfather,! is allowed to enter into the calculation 
of the share from mukdsamak. 

It will be desirable, before quitting this subject, to 
consider generally the rights of brothers, &c., thus par¬ 
ticipating together with a Tr. grandfather, as laid down 
by Zaid or reasonably deducibie froth his rules. 

As to brothers arid C. brothers, when both exist, 
although these relations are placed together for the 
purpose of finding the share by mukdsamah , the 0. 
brothers are “removed” afterwards, “as if disin¬ 
herited”; in other words, the usual rule of exclusion 
resumes its force, and the brothers, exclusive of the C. 
brothers, divide amongst them what remains after pay¬ 
ment of’ the Tr. grandfather's portion. 


* Sir. 25; 30; and infra, 34, &c. 

f The reader will remember that { is the natural share of the 
Tr. grandfather, vide mpra, 18. 
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When a sister comes together with C. sisters or a 0 , 
sister, and there are no other relations who are sharers, 
the principle is the same. It must be borne in mind, 
however, that the sister is a sharer, and can take no 
more than her proper share, as such, alter the giand 
father has taken his portion. Thus, in the instance 
above given, of one sister and two C. sisters,* the sister 
will take her natural share, £, and the C. sisters will 
take the remaining yo between them, or ea °h 5 anc b 
the case of one sister and one C. sister,f the sister will 
again take but, as that, with the Ir. grandfathers 
share, exhausts the estate, the C. sister will get nothing. 

It must be concluded, h fortiori , that 0 . sisters will take 
nothing if there be more than one sister ; and this, we 
know, is in accordance with the general law.} 

It would seem, that the same principles must be ap¬ 
plicable to cases of sisters, &c., when there are other 
relations who are sharers, notwithstanding the words 
which have been mentioned above§ in apparent dero¬ 
gation of the sisters’ rights; for those words are 
general, and, if allowed to operate against the sisters’, 

&c. rights in the cases now under consideration, would 
operate against them equally in the cases just given 
above. Concluding, then, that the same principles will 
operate, let us suppose that there be a Ir. grandmother 
and a sister; the Tr. grandmother’s share is the share 


f Ibid. 

§ Supra, 82, 33. 



* Supra, 30. 
X Infra, 44. 










by mukdsamah is | of f, or whi ch is greater than one- 
third of the residue; -3%, or ^ of the whole. The Tr. 
grandfather will therefore take f, and there is not | left 
for the daughter, but it may reasonably be supposed 
that she will have the -g- of f, or A which remains, 
Again, suppose that, with the above-mentioned heirs, 
there be also a C. sister. The share from mukdsamah 
will then be of f, or ^ which the Tr. grandfather 
wall take as the preferable alternative ; and it is pre¬ 
sumed that the sister will have the remaining A to the 
exclusion of the C. sister. 

No instances are given to show the rights of brothers 
and sisters, Ac., inter se. when the Tr. grandfather 
comes together with a brother and a sister, or the like, 
but it may be reasonably presumed that the usual rules 
of inheritance should be followed so far as they may 
be found to apply. Thus, if there be one brother and 
one sister, it seems reasonable that, the Tr. grandfather 
having taken his share from mukdsamah , §, the brother 
should take two-thirds of what remains, §, and the sister 
one-third of the same, ■$> And, upon the same prin¬ 
ciple, in the case given above of a Tr. grandmother, two 
brothers, and a sister,* it seems right that, after payment 
of the Tr. grandmother’s and the Tr, grandfather’s 
A the brothers should take, each, | of what remains, 
or and the sister £ of what remains, or J-* 

Lastly, it may fairly be gathered, from the exclusion 


S'* 


# S up ra^ 31. 
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of the sister, as a residuary, in one of the examples 
pi veil above,* and from the observations introducing 
and following the case of acddriyyah, t that, when ^ of the 
whole is found to be the preferable portion for the Tr. 
grandfather, and that fraction, together with the shares 
of relations other than brothers, &c., is sufficient to 
exhaust or more than exhaust the whole estate, no 
claim of brothers, &c., will be admitted, except in the 
particular case of acddriyytih , if that case be considered 
authoritative. 

Daughter.—If there be a son or sons as well as a 
daughter or daughters, the daughters are residuaries 
instead of sharers, and each daughter takes half as 
much as each son. Thug, if there be two daughters 
and two sons, instead, of the daughters taking § between 
them, each daughter will take i of’ the residue?, and each 

son -| or 

Son’s h. I. s. daughter.—If there be two or more 
daughters, they take their 3, and there is no share left 
for the son’s daughters ; but if there be u in an equal 
degree with, or lower degree than, them, a boy, t the 


* Supra , 31, 32. 
f Supra, 32, 33. 

% Sir. 5 ; 8. We copy the exact words, which are father singular, 
but will be understood from the illustration which follows. It 
must, of course, he understood that the “ boy ” is a son’s son h. 1. s.; 
for a daughter’s son, or any similar relation, without a complete 
chain of male relations between him and the deceased, would be 
a d. k., and could not, therefore, affect the rights of the son’s 
daughters.- Sir. 29; 34, and vide infra, 57, <fco. 
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son’s daughters become residtlaries j and a similar result 
follows, rfiutaMs mutandis, if, instead of son’s daughters 
with two or more daughters above them, there be son’s 
son's daughters with son’s daughters and one daughter 
above them, so that the first two generations exhaust 
the | together. Each female then takes half as much 
as the “ boy,” or male. Thus, if there be two daughters, 
one actual son’s daughter, and. one son’s son h. 1. s., the 
two daughters take f, and there is no share left for the 
son’s daughter, but she will take J of the residue, or ■$, 
and the son’s son will take f thereof, or f; whereas, if 
there were no son’s son, the son’s daughter would have 
nothing, being excluded by the daughters ( inf. Chap. X.), 
and the daughters would take the residue by the u re - 
turn” ( inf. Chap. VIII.). Arid, in like manner, a son’s 
son’s daughter and a son's son’s son h. 1. s. will respectively 
take If and § when they have son’s daughters and one 
actual daughter above them. There is a curious point 
about descendants of this kind; that if there be an 
actual son’s daughter and a son’s son’s daughter, but no 
daughter, the two survivors stand with respect to each 
other in precisely the same position as a daughter and 
an actual son’s daughter, that is, the actual son’s 
daughter takes a half, and the son’s son’s daughter J. 
The same rules apply to any lower stage of descent. 

These rules, however, will perhaps be better under- 
stood, from the practical illustrations afforded by what 
is called in the Sirajiyyah the u case of iashMb. v * The 







* Sir. 5, 

6 ; 8,9; Star. 70. 
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subjoined figure, taken, with slight variations of detail, 
from the Sir.', presents the case of tashUb to the eye. 
The letters “ S ” (son) and u D ” (daughter) are used 
to distinguish the male from the female descendants. 
The highest line may, therefore, be understood to consist 
entirely of sons, but the results will be the same, mu- 
tatis mutandis , if it consists of son’s sons h. 1 . s. In 
making use of this figure in various hypothetical cases, 
we assume in each instance that such of the persons 
comprised in it have predeceased the propositus as we 
may find convenient for the purposes of our case. 

Propositus. 
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First, let us suppose that the males in the first three 
generations, and the first two, reckoning from the left, of 
those in the fourth generation, predeceased the pro¬ 
positus. Then the female in the second generation will 
take the two females in the third generation will take 
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™ between them, and the three females in the fourth 
generation will be residuaries, each taking half as much 
as the surviving male in that generation. All in the 
fifth and sixth generations will be excluded. 

Secondly, let us suppose that the males in the first 
four generations, and one of those in the fifth generation, 
predeceased the propositus. Then the females in the 
second and third generations will take as before, and 
the three females in the fourth generation and two 
females in the fifth will be residuaries, each taking half as 
much as the surviving male in the fifth generation. The 
sixth generation will be excluded. 

The reader, with the figure before him, can easily 
propose other problems to himself, and he will probably 
have no difficulty in solving them. 

The above illustrations show clearly that the rights of 
these relations may be affected, though not taken away, 
by the existence of equal or lower son’s sons, but that, on 
the other hand, the presence of higher son’s sons, or, a for¬ 
tiori. of sons,* destroys them altogether. If, on the other 
hand, there be son’s sons (not excluded) in the second 
or third generation in the figure, there is no doubt that 
the son’s daughters in that generation will be residuaries, 
each female taking, as usual, half as much as each male. 
The Sir. does not, indeed, mention this in the passage 
which deals more especially with the rights of son’s 

# This conclusion as to the exclusion of sons’ h. 1. s. daughters 
by sons is fully borne out by an illustrative example in the Shar., 
showing that a son of Amru, the father of Omar, excludes the 
daughters of Omar himself.—-Shar, 70, 
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daughters, but in. the Chapter on residuari.es we fmcl 
that “the residuari.es in another’s right are four females; 
namely, those whose shares are half and two-thirds, and 
who become residuaries in right of their brothers, as we 
have before mentioned in their different cases/’* Only 
three of these four females are, in fact, mentioned pre¬ 
viously as becoming residuaries in right of their brothers, 
namely, the daughter, sister, and C. sister; but the 
fourth must necessarily be the son’s daughter, for there 
is no other person to whom the words “ whose shares 
are half and two-thirds ” can apply. It seems clear, 
therefore, that if there be a son’s daughter and son’s son 
in the second generation, and a, son’s daughter in the 
third, the persons in the higher generation will be 
residuaries, and the person in the lower will take 
nothing ; while, if the son’s son be in the third instead 
of the second generation, the higher son’s daughter 
will take and the persons in the lower generation 
will be residuaries, f 


* Sir. 11; 14._With regard to the word “ brothers ” in this 

passage, it should be remembered that, in the case of sons’ daugh¬ 
ters, that word must be taken to include sons’ sons in the same 
degree, even if not actually brothers of the sons’ daughters; for 
the case of taskbib clearly shows that all sons’ h. 1. s. daughters arid 
sons’ sons h. 1. s., when on the same level, are treated precisely 
as if they were children of the same individual. 

f Since writing these words I find that the Sharif ivy ah (in 
a passage not included in Sir William Jones’s abstract) entirely 
confirms the opinion at which I had arrived. Vide Tag. Leet., 
1873, 105, note. 
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The illustrations in the Sir. relate to cases in which 
the lower son's daughter is only one generation below 
the higher, and it may be asked whether, if they be two 
or more generations removed from one another, and 
there be no son’s son except on a still lower level, the 
lower son’s daughter will still take her ? This question 
may be answered, we think, without risk of error, in the 
affirmative, for the term “ son’s daughters ” in the 
Sir. applies equally to all stages of descent. It seems 
clear, therefore, from this alone, that, with a single 
daughter or higher son’s daughter taking a son's 
daughter at any lower stage of descent will take But 
again, if we suppose that the son’s daughter situated as 
above described does not take the she must either 
take nothing, or be a residuary with the son’s son on a 
lower level than herself. The latter supposition seems 
to be contrary to the spirit of the law, which appears 
only to contemplate such a result after the whole sons’ 
daughters’ share, f, is exhausted,* and the former sup¬ 
position is inadmissible, since it would rest on a theory 
of a residuary taking precedence, of a sharer, a theory 
which would require express precept to support it, while 
no such precept, in the present instance, appears to exist. 

Sister.—When there are brothers, the sisters become 


* We have, it is true, submitted above that art equal son’s son 
will make a son’s daughter, otherwise entitled to the •£, a resi¬ 
duary ; but that conclusion, as we have endeavoured to show, is 
founded upon a higher principle, which is enforced by actual 
authority.— Supra, 40. 
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residuaries, and each sister takes hail as much as each 
brother.* When there are daughters or son’s daughters 
and no brothers, the sisters take the residue after pay- 
merit of the daughters or son’s daughters’ shares, t “ Son’s 
daughters ” in this place must be taken to mean, as 
usual, son’s h. 1 . s. daughters. This is evident from the 
following considerationsFirst, this is, in the Sira-, 
jiyyah, the accepted sense of the words when there is 
nothing to indicate the contrary. Secondly, if the word 
be taken in the more limited sense of daughters of an 
actual son, the sisters, in the presence, for instance, of 
son's son’s daughters, would either take as sharers, or 
be wholly excluded. The former alternative seems out 
of the question, for, as will be seen hereafter, sisters are 
excluded by son’s son’s sonswho take simultaneously, 
as residuaries, with son’s son’s daughters,§ and the latter 


. * Sir. 7 ; 9,10. 

f Sir. 7 ; 10.—The words of the Sir. seem clear. “ They take 
the residue, when they are with daughters or with son’s daugh¬ 
ters ’’; but it may, perhaps, at first sight, seem doubtful, fiom 
other expressions’ such as. “ Make sisters, with daughters, resi¬ 
duaries ” (ibid), whether the sisters take the residue after pay¬ 
ment of the daughters’ shares, or whether the shares are merged, 
and the sisters and daughters, &c., become residuaries together. 
The doubt, however, if any, is set at rest by the illustration in the 
Shar. mentioned in the text (infra, 44). The author regrets that 
he stated the doctrine on this head erroneously in the “AlSirajiy- 
vah reprinted,” 10, note , which the reader is recommended to correct 
if he possess that work. 

f Infra, Chap. X. 

§ Supra-, 37, Ac. 
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is equally inadmissible, for, as the sisters are residuaries 
when there are daughters or son’s daughters, it cannot 
be supposed that they are excluded, by more distant 
relations of the same kind. It may, therefore, be con- 
eluded that the expression u son’s daughters ” is to be 
taken in the general sense above alluded to. , 

It may perhaps be asked, what is the position of 
sisters when there are brothers and also daughters or 
son’s daughters ? It seems clear that, after payment of 
the daughters’ or son’s daughters’ shares, the brothers 
and sisters, will, according to the ordinary rule, take the 
residue, each brother taking a double share, for it would 
be unreasonable to suppose that the presence of daugli- 
tors or son’s daughters would enable the sisters either to 
exclude the brothers or to claim equal rights with them. 
The above*conclusion receives support inferentially from 
the circumstance that a sister who is a residuary with a 
daughter is stated to be preferred to a 0. brother * 
expressly on account of his being of the half blood, 
whence it seems clear that she is not preferred to a 
brother of the whole blood. 

Other combinations may be imagined, such as daugh¬ 
ter, brother, C. sister; daughter, sister, 0. sister; with 
respect to which a doubt might arise if they were to 
be considered at the present stage; but with the help 
of the rules of exclusion, t in addition to the rules above 


* Sir. 10; 13.—An example illustrative of the views expressed 
above will be found infra, Chap. XU., Ex, 6. 
f Infra, Chap. X. 
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given, any question of this kind that may arise can be 
solved, we think, without any real difficulty. 

An illustration in the Shar. shows that, as might be 
expected, if there be a daughter and son’s daughter, 
the sister will still take “ what remains,” the daughter 
first hiking and the son’s daughter -J, in accordance 
with the rules above laid down respecting those re¬ 
lations/* * * § 

Consanguine sister,—When there axe two or more 
sisters there is no share left for C, sisters; but if there 
be also C. brothers by the same father as the C. sisters, 
in other words, whole brothers of the C, sisters, the 
C. sisters become resi.duari.es, each C. sister taking half 
as much as each C. brother, f They also, like sisters, 
take the residue after payment of daughters’ or son’s 
daughters’ shares. { 

We may add that a wife or husband, though not 
technically called a residuary, would appear to be en¬ 
titled to the residue in addition to his or her prescribed 
share, when the deceased has left no other heir. {Mus- 
mmat Soobkanee v. Bhetun , 1 S. D. A. 34 6 . )§ And it is 


* Shar. 72. 

f Sir. 7; 10, 11. 

X Sir. 7 ; 11; and see remarks supra on sisters, which apply, 
mutatis mutandis y to C. sister's, their residuary right with daughters 
or son’s daughters being identical with that of sisters. 

§ But this principle, although worth recording for further 
inquiry, remains in some doubt; partly because it really rests only 
on a single decision of the late Calcutta Sudder, and partly because 
there is nothing in the report, of that decision to show very 

v ., ' ,; V ■ V/ ■;'/ 'f; - ':-//■/ /■■■■ :■//// ;.E /© ©/It'/ / % V t 
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stated in the Shat*, (but, apparently, only on the 
authority of Sir W. Jones) that “an equitable practice 
has prevailed, in modern times, of returning to them ” 
(the husband and wife) “on failure of sharers by blood 
and of distant kindred,” by which must be understood, 
it is presumed, on failure of sharers, residuaries, and 
distant kin dred. 

The male residuaries, or residuaries in their own 
right, are divided, primarily, into four classes, viz.:— 

1 . Theoffspring ” of the deceased, i.e. his sons and 
son’s sons h. 1. s. 

2 . The “root” of the deceased, i.e. his lather and 
Tr. grandfather h. h. s. 

3 . The “ offspring ” of the father of the deceased, 
i.e. brothers and C. brothers and their sons h. 1. s. 

4 . The “ offspring ” of the immediate Tr. grandfather 
of the deceased, i.e. Fat. and G. Pat., uncles and their 
sons h. 1. s. 

These classes, however, which, in most respects, are 
formed on * the same principle, mutalis mutandis , with 
the four classes of the D. K. mentioned later,* do not 
exhaust the residuaries, for the general definition 
“ every male in whose line of relation to the deceased 
no female enters, 1 ”f includes also the descendants of 


decidedly whether the word “ heir ” was confined, as in the Sir&jiy- 
yah, to the Sh. and Bes., or was intended to comprehend the D. K. 
also. 

# Infra, Chap. V. 
t Sir. 10; 13; and vide supra, 25. 
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the higher Tr. grandfathers; in other words, the Pat. 
and C. Pat. uncles of tiie father and Tr. grandfather 
h. h. s,, and the sons h. 1. s. of those uncles. This is 
the clear meaning of the words quoted, and there can 
be no reasonable doubt that the author of the Sir. 
understood the definition in this way, for, in illustrat¬ 
ing his doctrine *as to the whole and half blood, he 
treats the Pat. uncles and C. Pat. uncles of the “ father 
and grandfather” as residuaries, quite as a matter of 
course, without deeming it necessary to state expressly 
that they are so. The sense of the definition is not, 
therefore, restricted, by the enumeration of classes, to 
the actual uncles of the deceased, and, this being clear, 
there is nothing to lead us to suppose that it is limited 
to anything short of its simple and obvious meaning. 
Moreover, the analogy of the D. K. might be adduced, 
if required, in support of this view, for the Sir., after 
enumerating the classes of the i). K., states that all 
who are related through them are D. K. also and, 
by analogy, it seems perfectly natural that all who are 
related through the classes of residuaries in the pre¬ 
scribed manner, i.e. entirely through males, must be 
residuaries also. It may further be observed that, if 
the more distant relations above mentioned were not 
residuaries, they would have no assigned place at all, 
for they are certainly not sharers, nor are they related 
through any class of the D. K.; and, notwithstanding 
that the D K. are also defined as “all relations who 


* Infra, 58. Sir. 29; 35 
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are neither sharers nor residuaries,” it wculd be illogical 
to include among them persons who are, by an actual 
definition, placed, among residtiaries, while they are not, 
by any precept or reasonable inference, placed within 
the pale of the IX K. It may, perhaps, not be alto¬ 
gether unimportant to observe further that if, contrary 
to the words of the definition, the relations in question 
were held to be D. K , they would offer an exception to 
an otherwise universal experience, for all the admitted 
IX K. are related to the deceased through at least 
one intermediate female. Lastly, it may be observed 
that the classes of residuaries and of the IX K. are, in 
the main (as shown hereafter),* complementary to one 
another, and that no one who has examined and under¬ 
stood the common principle on which they are con¬ 
structed can reasonably suppose, without express autho¬ 
rity (and sTich authority does not exist), that the one 
are intended to be exhaustive when it is well known 
that the other are not.f 

It may, perhaps, be as well to mention that Mr. Baillie 
and Shama Ghurun Sircar have both come to the same 
conclusion with ourselves on this point. Mr. Baillie 
enters into the subject at great length, and combats 
Mr. Macnaghten’s error in excluding great uncles, 
&c.,$ by endeavouring to show that the translator of 


* Vide infra, 59-63. 
f Vide infra , 58, &e. 

$ Vide mpra, 25, note. 
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the Sirajiyyah Is wrong In using the words “ nearest 
grandfather in the description of the fourth class of 
residuaries at Sir. 10; 13. We do not think that he 
succeeds altogether in proving this,* but, on the other 
hand, we cannot consider the point to be at all material. 
Nothing would be gained by striking out the word 
u nearest,” for, whether it is correctly used or not, it 
seems quite certain that the nearest, or immediate, Tr. 
grandfather is really meant. The word u grandfather ” 
alone might, of course, bear the meaning of grandfather 
h. h. s., but, a few,lines lower in the same page, we find, 
as a more detailed description of the same class, the 
words “the offspring of his grandfather, or his uncles.” 
Now the word “uncle” is never used in the Sirhjiy- 
yah otherwise than in its literal sense, and it therefore 
appears clear that the word “ grandfather ” is here used 
in its literal sense also; that is, in the sense of an im¬ 
mediate or “nearest” grandfather. But, as we have 
endeavoured to show, the author of the Sir. is here 
only defining certain “ classes ” ; and the error of Mr. 
Macnaghten arose from his hastily concluding that the 
classes were exhaustive. It is worthy of notice that he 
makes precisely the same mistake as to the 11. K.f The 
analogy between the two is interesting and worthy of 


* It is rather singular that Sham a Churun Sircar, while adopting 
Mr. Baillie’s condemnation of Sir W. Jones, differs from him as to 
the actual meaning of the passage. It seems quite possible, there- 
fore, that Sir W. Jones may be right after all. 
f Vide Maon. Prin., 158, 159. 


v 
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observation. In the case of the residuaries the Sir, 
gives the definition, “ Every male,” &c .; and then 
follows the enumeration of classes, which, if exhaustive, 
would cut down that definition so as to exclude great 
uncles, &e.; and, similarly, in the case of the D, IL, 
there is the definition u All relations who are neither 
sharers nor residuaries,’* which would be similarly 
cut down if the classes of the D. K. were exhaustive. 
In both cases Mr. Maenaghten treats the classes as being 
co-ex tensive with the whole body, and it is in this, and 
not in laying stress on the word “nearest,” that he 
seems to us to have erred. But while we thus differ 
from Mr. Baillie as to some portion of his arguments, 
we are entirely at one with him as to the doctrine con- 
tended for, i.e. that the sons h. 1. s. of the father’s father 
h. h. s. are among the residuaries ; and we cordially ac¬ 
knowledge the service which he has rendered in 'labour- 
ins: to enforce it. It may be added that Mr. Baillie and 
Shama Outrun Sircar give, in support of this view, 
references to the Koodooree, the Fatawa Sirajiyyah, 
and the Fatawa Alamgiri, which are so tar useful that 
they place the father’s father’s brothers, or great uncles, 
mid their sons h. 1. s., among residuaries ; but it has 
been shown above that the Sirajiyyah itself stops little, 
if at all, short of this. Those who may desire to read 
Mr. Baiilie’s and Shama Churun Sircar’s remarks on 
this important subject will find them at Bail. M. L I* 
44—50; Tag. Lect. 1878, 129, &c. 


* Vide supra,, 12 ; infra, Chap, Y.; Sir. 28 ;■ 33,&c. ■ 
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As to the rights of .male residuaries among them¬ 
selves, it is laid down in the Sir. that proximity of 
degree is the test of preference of one person to 
another';* * * § but that, as between individuals of different 
classes, the order of the classes is the test of proximity., t 
An exception, however, must be considered to occur to 
the latter branch of this rule if tne doctrine which 
admits the brother to inherit, with the Tr. grandfathei 
be admitted.! 

There is no necessity to lay down any rule as to the 
order of female residuaries inter se in respect of de¬ 
grees of relationship, for those of them who inherit 
together with males come in, of course, in the same 
places as those males respectively; and the sisters or 
sisters, who are residuaries when there are daughters 
or son’s daughters, corne in, similarly, when there are 
relations of one of the kinds specified. 

Subject to the question of degree, the " strength of 
blood” or " strength of consanguinity” prevails, by 
which is meant that one who is a relation of the whole 
blood, or descended from such a relation, is preferred to 
one who is related by the half, blood, or descended from 
one so related*! Thus a brother is preferred to a C. 


* Bit. 10; 13. 

f Hid. 30 ; 35. 

j Yide supra, 29; and infra, Chap. X. 

§ who has two relations is preferable to him who has only 
one relation, whether it be male or female,, according to the saying 
of Him on whom be peace! ‘ Surely, kinsmen by the same father 
and mother shall inherit before kinsmen of the same father only.’ ” 

—Sir* 10;. 13. 
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brother, a brother's son to a G. brother's son, a Pat. 
uncle, father's Pat. uncle, or father’s father’s Pat. uncle 
to the corresponding 0. relations respectively. This 
rule takes effect irrespective of the sexes of the 
claimants, so that, for instance, a sister who becomes 
a residuary by the presence of a daughter is preferred, 
to a C. brother.* It will be observed that all the in¬ 
stances above given have reference to 0, relations or 
persons related through them; but the reader will 
doubtless remember that no U. relations or descen¬ 
dants of P. relations can be residuaries ; so that it is 
not necessary, in this place, to consider the question 
whether the preference of whole to half blood is to be 
considered as extending to the mother’s side. 

Although, as sedtt above, the test of proximity of 
degree, as between members of different classes, must 
be decided by the order of the classes, a question may 
arise, what rule should be followed if there are claimants 
in. different lines, either some within and some without, 
or all without, the limits of the classes; as, for instance, 
if there should be two descendants of two distant Tr, 
grandfathers, one such descendant being in a nearer 
line, but the other being more nearly related in actual 
number of steps ; or, if there should be two such de¬ 
scendants, one in a nearer line, but each removed from 
the deceased by exactly the same number of steps. By 
analogy, it would seem that, in either case, the person 
in the nearer line must succeed, to the exclusion of the 


* Ibid.} and vide mpra,, 42,44, 
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other. If the composition of the several classes be ex¬ 
amined, it will b*«een that, so far as they go, they are 
constructed on the principle that a nearer line succeeds 
in preference to a more remote. First, we have the 
line of the deceased; then (after the interposition of the 
ascendants) the line of his father ; then the line of his 
father’s father; and it is shown that the second of these 
cannot succeed till the first is exhausted, nor the third 
till the first and second are both exhausted. It is reason¬ 
able to conclude, in the absence of any statement to the 
contrary, that the same principle holds with respect to 
all lines at whatever distances, so that, for instance, all 
residuaries descended from the father’s father’s father 
must be exhausted before any residuary descended from 
the father’s father’s father’s father can succeed. 

It may be remarked that the difference of classes in 
the case of residuaries is much more cursorily dealt 
with by the author of the Sir. than in the case of the 
I). K. That it is a substantial and important difference, 
however, is clear from what has been written above, 
and from the passages of the Sir. that have been re¬ 
ferred to. Less stress is laid upon it, probably for the 
reason that in most ordinary cases there are express and 
well-known precepts which cause any reference to the 
general principle to be unnecessary. Thus it is known 
by express precept that a son prevents a father from 
taking as residuary*; and, similarly, it is known that a 
father entirely excludes a brother, f But cases which 


f Vide infra, Cliap. X. 


* Vide supra, 26, 27. 
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arise in actual practice are not always ordinary cases, 
and circumstances may well occur which, may render it 
necessary, in the absence of any special precept, to rely 
on the broad principle which gives the succession to the 
several, classes in the order of their enumeration. 

The residue is divided equally among residua,ries in 
the same degree and of the same sex; but, if they 
differ in sex, each male takes twice as much as each 
female.* Thus, if the residuaries are three brothers* 
sons, each will take of the residue, whether all are 
sons of the same brother, all sons of different brothers, 
or two of them sons of one brother and one of another. 
And, if the residuaries are two sons and three daughters, 
each son will take f, and each daughter y. 

If the residuaries are two sons (or, it may be pre¬ 
sumed, any two male relations equal in degree), and one 
of them acknowledge that half of a debt of one hundred 
dir ms which was owing to the deceased’s estate was paid 
in his lifetime, and the other deny that such payment 
was made, the former will not be entitled to any part of 
the debt, but the latter will be entitled to receive fifty 
dirms from the debtor.f And, on the same principle 


* The equal division is shown, as in the case of sharers, by 
the absence of any direction to the contrary, and by the rule 
for ascertaining the share of each individual in a class.—Sir. 
19; 24; supra, 21, note. The respective rights of the sexes are shown 
in the earlier portions of this chapter, in dealing with the circum¬ 
stances under which females and males become residuaries together, 
f Had, xxv. iii., “ Section,” 6. 
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(yiz. that an ncknowledgment operates upon a man’s 
own rights, though not upon those of others), if there 
be only one son, and he acknowledge a stranger to 
be Ms brother, the stranger will share the inheri¬ 
tance with him, though the parentage will not be 
established-.* 

It will be well to remember that the rule by which 
certain females become residuaries in the presence of an 
equal male residuary is not universal, but applies only to 
cases in which, as above mentioned, such females are 
primarily sharers. Thus, for instance, a Pat. aunt, who 
is not a sharer, does not become a residuary in the 
presence of a Pat. uncle, although the latter is a 
residuaiy.f But a son’s daughter, as we have seen, 
may become a residuary by the presence of a son’s 
son, although deprived of a share by the presence of 
daughters, &c,, for she was originally and normally a 
sharer. 

It is obvious that a person cannot be a residuary 
through more than one chain of connection with the 
deceased. The questions, therefore, which arise from a 
double connection in the case of some sharers and I). K. 
cannot arise in the case of residuaries. 

In all instances in which a person is said to become a 
residuary by the presence of others (e.g. sisters by 


* Bed. :o:v. iii.> u Section,” 5. 

f Sir* 11; 14. It will be seen hereafter that a Pat. a,uut is one 
of the D, K , vide infra t Chap. V. 
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the presence of brothers), the presence of one such person 
will equally make them residuaries.* 


'* The Sharifiyyah, in a passage not translated by Sir William. 
Jones, states this expressly with respect to sisters and daughters 
(vide Tag. Leet., 1873, 106) ; and tho reader will find by his own 
observation that the principle holds generally, 










CHAPTER Y. 

OP DISTANT KINDRED. 

It has already been stated that the distant kindred 
divide the property among them when there are no 
sharers or residuaries.*' The mere absence of residua- 
ries would not be sufficient to cause the admission of 
D. JL, for, although the shares might not exhaust the 
property, the residue would be divided among the 
sharers (exclusive of the husband and wife, if any) by 
the doctrine of the “ return.”! In such case, there¬ 
fore, there would be nothing left for the D. K. When, 
however, the D. K. succeed, in consequence of the 
absence of sharers and residuaries, they are admitted 
according to the order of their classes (infra). Thus, 


# For definition of D. K, see p. 12. 
f Infra, Chap. VIII. 
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if there be any D. K. of the first class, those of the 
second class have no claim, and so on with the rest. 
This rule is so rigidly followed, that a person of the 
third class, for instance, can have no portion ol the in¬ 
heritance, even though he be nearer to the deceased in 
the actual number of steps than those of the first and 
second class who may be living.* 

The D. K. are primarily divided into four classes, 

which are as follows:— 

1. Persons descended from the deceased h. 1. s.; i.e. 
descendants of daughters or of other female descen¬ 
dants h. L s. of the deceased.f 

2. Those from whom the deceased is descended, 
h. h. s.; i.e. false grandparents.t 

3. Those descended from the parents of the deceased, 
h, 1. s.; i.e. sisters’, C. and IT. sisters , and U. brothers’, 

* These are the opinions of the author oi: the Sir. Ho records, 
indeed, several conflicting views, namely, that of Zaid the son of 
Tlmbit and others, that the D. K. have no rights, but that the 
surplus goes to the public treasury (Sir. 28, 29 ; 34) ; that of Abu 
Sulaiman and others, that the second class comes first (Sii. 29; 3o); 
and that of Abu Yusuf and Muhammed, that the third class 
comes before the maternal grandfather (Sir. 30; 35). To these 
opinions, however, he seem3 to attach no practical value. 

f “The daughters’ children, and the children of the sons’ 
daughters ” (Sir. 29 ; 34). But it is shown by the illustrations in 
the chapter on Class 1 (Sir. 30 j 35), that this means children 
h. 1. s.; in other words, descendants generally, other than those 
who are sharers or residuaries. And it will be remembered that 
the expression “ sons’ daughters ” means “ sons’ h. 1. s. daughters,” 
vida swpra, 41. 

J Or, as it is expressed in the Sir., “ the excluded grandfathers 
and the excluded grandmothers.”—Sir. 29; 34. 


/ 
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children ; brothers’ and 0. brothers’ daughters and sons’ 
h.l.s. daughters ; and their descendants.* 

4. The children of the two grandfathers and two 
grandmothers of the deceased ;f i.e, Pat. aunts., U. Pat. 
uncles, Mat. uncles and aunts, and 0. and Ut Pat,, 
aunts and Mat. uncles and aunts. 

It must be remembered, however, that not only per¬ 
sons actually enumerated in the classes, but all who 
are related to the deceased through them, are among 
the D. K.{ Thus, numerous degrees of cousins are 
I). K as being related through classes 2 and 4, and 
great uncles not related entirely through males are 
D. Kv, as being related through class 2. And it must 
also be remembered that all relations are D. K. who are 
not sharers or residuari.es; § thus, cousins who are chil¬ 
dren of residuaries but are not residuaries themselves 
Pat. uncles’ daughters) are D. K., though not 
members of any class or related through any member of 
a class. It will readily be seen that, if such persons 
were not D.K., the rules giving a preference to “chil- 


* Some of these are not mentioned in the actual definition of 
the class (Sir. 29; 34); but the illustrations in the chapter on 
•Class 3 (Sir. 86 ; 42) show that they are included. 

f Sir. 29; 34. The expression, two grandfathers and two grand- 
mothers, is peculiar, and is not met with elsewhere in the Sir. The 
fourth class includes, as the reader will readily perceive, such 
children of the immediate grandparents as are not sharers or 
residuaries. 

J Sir. 29 ; 35. 

| Vide supra, 12. 

III # ' .. rn; - ■ .. i| ff l-i'l): ; 11 llllll V | liiliilMP 
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dren of heirs ” and “children of residuaries ” (see later 
in this chapter) would be unmeaning. 

It will readily be seen from the above (as remarked 
mpra, 12, 13, note), that a D. K. is not necessarily more 
remote than a sharer or a residuary. Thus a daughter’s 
son is a d. k. (vide supra, 57), though nearer than the 
mother’s mother’s mother, who is a sharer, or a.father’s 
father’s Pat. uncle, who is a residuary. 

It may be observed that (with one exception, not of 
principle, but merely of method, which will be men¬ 
tioned below) the classes of D. K. are, severally, com¬ 
plementary to the corresponding classes of residuaries.* 
Between them, they exhaust, within their respective 
limits, all relations who are not sharers. Thus the first 
class of residuaries, it will be remembered, consists of 
sons and sons’ sons h. 1. s.; and the first class of 1). K, 
takes in all other descendants, except daughters and son’s 
h. 1. s. daughters, who are sharers. The second class 
of residuaries consists of the father and IV. grandfather 
h. h. s., while the second class of D, K. takes in all 
other ancestors, except the mother and IT. grandmothers, 
who are sharers. The third class of* residuaries consists 
of brothers and 0. brothers, and their sons h. 1. s., while 
the third class of I). K. takes in all other descendants 
of the parents except sisters, C. sisters, and U. brothers 
and sisters, who are sharers. Lastly, the fourth class of 


* For classes oi residuaries, vide m#ra } 45. 
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residuaries consists of the sons h, 1. s. of the Tr. grand¬ 
father, Is. the Pat. and C. Pat. uncles and their sons 
h. 1. s.; and the fourth class of D. K., together .with the 
descendants of the fourth classes of residuaries and 
I). K.,* takes in all other descendants of immediate 
grandparents. The exception above alluded to is found, 
it will be perceived, in the fourth class; for that class, 
among residuaries, takes in persons h. 1. s. in descent 
from the ancestors, while, in the D. JL, it takes in only 
immediate sons and daughters of the ancestors, the more 
remote descendants' being ranged in a separate category. 
This departure from the original method is made, no 
doubt, for reasons of convenience; for it will be found 
that, from the nature of things, a different set of rules 
is necessary to regulate the succession of the lower 
descendants ; and it is, no doubt, on that account that 
they are not included in the class. The variation is 
merely of a formal character, and in no way affects the 
principle on which the classes of residuaries and D. K. 
are respectively constructed. 

Pursuing the parallel beyond the limits above de¬ 
scribed, we shall see that the D. K. are still comple¬ 
mentary to the residuaries. Residuaries are, generally, 
all males related entirely through males; f and IX K. 


# It will be remembered that a person may be descended from 
a residuary without being a residuary; e.g. a Pat. uncle’s son is 
a residuary, but a Pat. uncle’s son’s daughter and all her de¬ 
scendants are D. K. 
t Supra, 25. 
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are, generally, all relations other than sharers and re¬ 
siduaries.* A very slight examination of the Table of 
Sharers will show that in commencing beyond the 
above-mentioned limits we are commencing beyond the 
range within which sharers may be found. Conse¬ 
quently, while the remaining residuaries will be all 
other males related entirely through males, the re¬ 
maining D. K. will be all other females, and all other 
males related otherwise than entirely through males ; in 
other words, the remaining residuaries and D. K. are 
complementary to one another, exhausting together all 
other relations of the deceased ad infinitum . 

This harmonious and scientific result, showing that, 
notwithstanding its minute attention to particular de¬ 
grees of relationship, the law, in its broad preliminary 
definitions, recognises all relations, however remote, as 
possible inheritors, is of the utmost importance, and 
should not on any account be forgotten. It is only by 
upsetting and disproving the definitions in question that 
any doctrine of limitation can be arrived at; and no 
attempt to do this has, as far as we are aware, ever been 
seriously made. The errors which have been made in 
limiting the residuaries and D. K. have been the result, 
apparently, not of intentional opposition to the general 
definitions, but of passing them over unobserved, arid 
substituting particular enumerations which were meant 
for a different purpose. These enumerations are the 
classes; and while there is no sort of authority for main- 


# Supra, 12, 






.62 OF DISTANT KINDRED. 

i 

taming that they are exhaustive, there are distinct 
and positive statements of law which are entirely incon¬ 
sistent with their being so. We have endeavoured to 
emphasize this doctrine in previous passages,* but the. 
above concise view of the scheme of Moohummudan in¬ 
heritance puts, as it were, a key-stone to the work, and 
has been deferred to-this point mere!}" because the reader, 
until informed as to the various divisions of the D. K., 
would, not have been in a position to appreciate its 
bearing on the principles which we seek to inculcate. 

The above considerations suggest a convenient and 
exhaustive classification of relations who may be inheri¬ 
tors in five divisions based upon the principle of the 
classes, which may be useful as an aicl to memory, It 
will be found that the inheritors, thus enumerated, in¬ 
clude all relations of the deceased, however remote. 
Should the reader avail himself of this classification in 
practice, he must not forget that the husband and wife 
are sharers (though not mentioned here, as riot being 
relations); and he must observe that, among the “ An¬ 
cestors” of the propositus, the father and Tr. grand¬ 
father occur twice over, being necessarily included both 
as sharers and as residuaries. The following is the 
suggested classification:— 

1. Descendants. 

Sharers: daughter, son’s h. 1. s. daughter. 

Residuaries, Class 1 : son h. 1. s. 

I). Eh, Class I: all other descendants. 


# Vide supra, 45, «&c. 
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2. Ancestors. 

Sharers: father, Tr. grandfather, mother, Tr. grand* 
mother. 

Residuaries. Class 2: father, Tr. grandfather. 

D. K., Class 2: all other ancestors. 

3. Descendants of parents. 

Sharers: sister, C. sister, U. brother, (J, sister. 

Residuaries, Class 3: brother and his son h. 1. s., 
C. brother and his son h. 1. s. 

D. K., Class 3: all other descendants of parents. 

4. Descendants of immediate grandparents (ex¬ 
cept those included in previous divisions). 

Sharers: none. 

Residuaries, Class 4: Pat. uncle and his son h. 1. s., 
C. Pat. uncle and his son h. 1. s. 

D. K., Class 4, and descendants of Classes 4 of 
residuaries and 1). K.: all other descendants 
of immediate grandparents (except as above 
excepted), 

5. Descendants of remoter grandparents (except 
those included in previous divisions),, 

Sharers: none. 

Residuaries, beyond the limits of Class 4: Pat. and 
C. Pat. uncles of father and father’s father h. h, s., 
and their sons lr. 1. s. 

D. K., beyond the limits of the descendants of 
Classes 4 of residuaries and D. K.: all other des¬ 
cendants of remoter grandparents (except as 
above excepted). 


/ 
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Within the limits of each particular class (except the 
fourth, or avuncular, class, Iff which there cannot, of 
course, be a difference of degree), it is a general rule 
that a person nearer in degree succeeds in preference to 
one more remote.* * * § Thus, a daughter’s daughter is pre¬ 
ferred to a son’s daughter’s daughter ;f and, in all 
classes, if there be several of an equal degree, the pro¬ 
perty (subject to special rales mentioned hereafter) goes 
equally among them if they are of the same sex. If 
they are of different sexes, primd facie each male takes 
a double portion. There is, however, some disagreement 
as to eases in which persons through whom they are re¬ 
lated to the deceased are of different sexes or of different 
blood;| and it is maintained by Muhammed that 
regard must be had partly to the u roots ” or inter¬ 
mediate relations, and not solely to the “ branches,” or 
actual claimants. Thus all are agreed that if a man 
leave a daughter’s son and a daughter’s daughter, the 
male will have a double portion, for there is no difference 
of sex in the intermediate relations ; but if there be a 
daughter’s son’s daughter and a daughter’s daughter’s 
son, it is said by Abu Y usuf that the male will have a 
double portion, on account of his sex, but, by Muham¬ 
med, that the female, instead of the male, will take the 
double portion, by reason of her father’s sex. § And, on 


* Sir. 30, 35, 36 ; 35, 41, 42, Ac. 

f Sir. 30; 35. 

+ By difference of blood (or difference of consanguinity) is 
meant the difference between whole blood and half blood, 

§ Sir. 31; 37, Ac. 





T 



OF DISTANT KIN DEED. 65 


the other hand, all are agreed that If there be two 
daughters of different brothers, they will take equally 
between them; but if there be a daughter of a 
brother arid a daughter of a C. brother, Muhammed 
rules that the latter will take nothing ; for, having 
regard to the circumstance that a brother excludes 
a 0. brother, he considers that there is nothing to be 
handed down to the descendant of the latter, and 
that the whole will go to the descendant of the former. 
The opinions of Muhammed are disputed by Abu 
Yusuf, who maintains that, in Classes 1 and 3, and 
among the descendants of Class 4, the sexes of the 
actual claimants should be considered; and that ques¬ 
tions of “ blood ” should be decided according to certain 
rules, which his rejection of Muhammed’s principles 
renders necessary*; but the doctrine of Abu Yusuf 
does not seem to be generally accepted, and that of 
Muhammed is certainly favoured by the author of the 
Sir., and apparently by the author of the Shar.f 

The rule of Abu Yusuf as to the sexes requires no 
further explanation, and it is only necessary to caution 
the reader, when applying it, to take into consideration 
the special rules as to blood which have just been alluded 
to and which will be given later. 

The rule of Muhammed, on the other hand, while 


* These rules are given infra, in dealing with particular classes, 

i&c. 

t Sir. 33; 39; <fec.; Shar. 95. 
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resting to a large extent on the principle of representa¬ 
tion, which, by itself, would be simple enough, involves 
a number of other considerations of a more complex 
character, varying with the circumstances of the cases, 
and too novel and important to he passed over without 
more lengthened explanation. The rule in question is 
treated by the author of the Sir. as it arises in one class 
after another; but it will be more intelligible to the 
reader if it be stated in. a general form, divided, never¬ 
theless, into branches, according to' the circumstances 
that may arise. The following appears to be a correct 
representation of this very singular method: 

First branch.-—As regards 44 blood,” the persons in the 
first line,* * * § and, as regards sex, those in the first line in 
which the sexes differ, are treated, primarily (with a 
modification given belowf), as entitled to the rights that 
they would have had if living. 

Thus, if there be descendants of a daughter’s son 
and of a daughter’s daughter, the daughter s son is pri¬ 
marily entitled to f, and the daughter’s daughter to H > 
if there be descendants of a U. brother and of a XL 
sister, the U. brother and 0. sister are primarily entitled 
each to ; if there be descendants of a brother and sister, 


* The difference of blood can, of course, actually arise only in 
the first line, and it is consistent with Muhainmed’s general prin¬ 
ciple to take account of it where it arises. 

+ Vide “ Sixth branch.,” infra, 69. 

J Sir. 31; 37. 

§ Sir. 36 ; 42. In addition to their share, they would, it 
living, have taken the rest by the return.—Fide infra , Chap. VIII. 
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and of corresponding 0. and IL relations, the U. brother 
and sister will primarily take the C. brother and sister 
are excluded by the brother, and the brother and sister 
will primarily take the remaining § as residuari.es, the 
male taking a double share* * * § ; if there be a sister’s 
daughter’s daughter and a C. brother’s daughter’s son, 
the sister will be primarily entitled to \ as her natural 
share, and the C. brother to i as a residuary!; and if 
there be descendants of a C. Pat. uncle and of two 
0. Pat. aunts, the 0. Pat. uncle will pri marily be entitled 
to |, and the C. Pat. aunts each to 

Second branch.-—If any person in a h’gher line than 
that of the actual claimants has two or more descendants 
among the claimants, such person counts as two or more 
similar persons in his own line. 

Thus, if the daughter’s son above-mentioned have two 
descendants among the claimants, he will count as two 
males, and if there be, with him, two daughter’s daugh¬ 
ters, one of whom has two such descendants, and the 
other only one, the former will count as two females; 
so that the daughter’s son is deemed to be entitled to f, 
and the daughter’s daughter in question to -§, while the 
other’s daughter’s daughter is only entitled to |.§ 
Similarly, if the U. sister above-mentioned has two de- 


* Vide infra, Chap. VII., Ex. 4. 

t Sir. 87 ; 43. 

x Shar. 98, 99, and infra, Chap. VII., Ex. 7 ; and vide infra, 
“Sixth branch.” 

§ Sir. 32, 33 ; 38, 39 ; and vide infra, Chap. VII., Ex. 2. 
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sc end ants among the claimants, she will be entitled to 
§, and the FJ. brother only to f'* * * § ; and, if there is only 
one sister together with a 0. brother, but that sister has 
two descendants among the claimants, she will count as 
two sisters and be entitled to f. + 

Third branch. —If there be only one male or only one 
female in the first line in which the sexes differ, his or her 
portion, thus ascertained, descends without increase or 
diminution to his or her own posterity ; but, if there be 
more than one of either sex, they are to be treated as a 
group, and their aggregate portions are divisible (with 
an exception given below t) among their own descend¬ 
ants in the next generation, according to the usual rule 
of a double portion to the male. 

Thus, the f of the daughter’s son above-mentioned 
will go, unchanged, to his posterity; but, supposing the 
daughter’s daughter with f to have a daughter, and the 
daughter’s daughter with y to have a son, the daughter’s 
daughter’s son will count as two females, so that he will 
divide the whole f equally with the daughter’s daugh¬ 
ter’s daughter, who, as representing her mother (or, as 
having herself two descendants among the claimants), 
counts as two females also. Each, therefore, will be 
entitled to y of f, or -/*.§ 

Fourth branch.—The course indicated in the “ third 


* Vide infra, Chap. VII., Ex. 4 

f Vide infra , Chap. VII., Ex. 5. 

I Vide “ Fifth branch,” infra, 69. 

§ Vide infra, Chap. VII., Ex. 2. 
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branch/’ as to the first line in which the sexes differ, is 
to be followed equally in any lower line; but the de¬ 
scendants of any individual or group once separated 
must be kept separate throughout; in other words, they 
must not be united in a group with those of any other 
individual or group. 

Fifth branch (exception to “ third branch ”).—In the 
case of descendants of IJ. relations the rule of a, double 
share to a male is not followed. 

Thus, if the U. sister above-mentioned have a son 
and a daughter, they will take equally,*’ whereas, if their 
parent were a sister or C. sister, the male would take a 
double share, f 

Sixth branch (modification of “first branch”).—In 
dealing with the descendants of Classes 4 of residuaries 
and D. K., where there is a male residuary in the first 
line in which the sexes differ, he is not considered to 
have excluded the females, although they are D. K., 
but is deemed, for the purpose of applying the rule, 
to have taken a double share as a male. 

Thus, if there be a C. Pat. uncle and two 0. Pat. 
aunts, although the former would exclude the latter if 
they were all living, f the former, for the purpose 

* This rule is in analogy with the rule which gives equal por¬ 
tions to a U. brother and a U, sister.— Vide supra, 18, note, 
f Sir. 38 ; 43, 44; and vide infra, Chap. VII., Ex. 4. 
t It will he remembered that he would not make them res:i- 
duaries, as they are not primarily sharers.— Vide supra, 54. It 
may be presumed that this branch of the rule extends to any 
other kind of D. K. to which it can be applied, e.y. to the de¬ 
scendants of a brother’s son and brother's daughter. 
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of calculating the portions of the D. K. descendants, 
will be considered to have taken and the latter 
J each,* 

The rule, as thus stated, will, it is hoped, enable the 
reader to work out, according to Muhamined’s method, 
any examples that may occur. It must be remembered, 
of course, that the other rules and principles stated in 
this chapter and elsewhere are to be carefully followed 
as to all points for which the rule of Muhammed does 
not specially provide. Thus, if two of the actual 
claimants be children of the same person, and of the 
same sex, they will take the hypothetical portion of that 
person equally between them; and if they are of diffe¬ 
rent sexes (except in the case of descendants of U. re¬ 
lations), the male will take a double share. Thus, too, 
if a claimant is related to the deceased in two ways, both 
relationships are to be taken into account f; and thus, 
also, the general rule of proximity, &c. must be followed, 
and the special rules of the particular classes J must be 
considered to apply, except when they are, from their 
nature, exclusively applicable to the doctrine of Abu 
Y usuf. 

We shall have to recur to the rule of Muhammed 
from time to time; but we now proceed with the general 
treatment of our subject. 


# Vide example, of which the result is given at Shar. 98, 99, and 
which is worked out infra , Chap. VII., Ex. 7. 
f Vide infra , 71. 
t Vide infra, 71, <fcc. 





OF DISTANT KINDEED. 71 

A person who is related to the deceased as a d. k. in 
two ways is entitled to succeed in both. Thus, if a daugh¬ 
ter’s son marry a daughter’s daughter, and they have 
two female children, and then die before the propositus, 
the two female children will be entitled to succeed both 
as daughter’s son’s daughters arid as daughter’s daugh¬ 
ter’s daughters. 

The following special rules are laid down with respect 
to particular classes:— 

In Class 1, a child of an heir (y’.c. of a sharer or a 
residuary*) is preferred to a child of a d. k. when the 
degrees of relationship are the same; thus, a son’s 
daughter’s daughter succeeds in preference to a daugh¬ 
ter's daughter’s son, the former being a child of a sharer, 
while the latter is the child of a d. k. 

In Class 2, a person related through an heir is pre¬ 
ferred to a person not so related, the degrees being the 
same.f The author of the Sir. does not give any 
example to illustrate the meaning of the words u related 
through an heir ”; and, strictly speaking, all persons of 
this class must be so related, since all must be related 
through the father or mother. But, judging from the 
analogy of Class 1, in which a child of an heir, who is 
there preferred, is necessarily a person related to the 
deceased entirely through heirs, we may conclude that 


* Vida supra, 11. 

t The author of the Sir. seems, at least, to incline to this 
view, though he gives authorities both for and against it. 
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through an heir” is meant related entirely 
through heirs, or, in other words, not related through a 
d. k. Thus, tlie father’s mother’s father may be con¬ 
sidered to be “ related through an heir,” and consequently 
to be preferred to the mother’s father’s father, whose 
chain of relationship with the deceased includes a false 
grandfather, or d. k. of Class 2. 

When there is no difference of degree in this class, 
and all or none are “related through an heir, ’ f go to 
the father’s side, “ that being the share of the father,” 
and t to the mother’s side, “ that being the share of the 
mother.” The distribution is then made on each side 
in the same manner in which, if there were only one 
side, the distribution would be made on that side.* 
With respect to this class there is a passage in the Shar.f 
which will be found interesting, as showing, by a very 
clear enumeration, the order in which the different tests of 
distinction are to be applied. It may be observed that, 
in the passage in question, the word “ sharer ” is used 
instead of “ heir,” the fact being that in the second class 
any intermediate relative who is an heir must, it will 
easily be seen, be either the father, the mother, or a true 
grandparent, all of whom are sharers, though the father 
and true grandfather may also be residuaries. It may 
be remarked that the passage alluded to is defective, in 
merely stating how the property is to be distributed 
when the claimants are all on the same side. It lias 




* Sir. 35 ; 4L 


f Shar. 95. 
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been seen, however, above, that the principle is the same 
when there are claimants on both sides, only that the 
different sides are treated separately, one side taking two- 
thirds, and the other one-third, among them. 

The reader will do well to remember that, in respect 
of this class, the doctrine of Muhammed is not disputed. 

In Class 3, subject to the preference of a nearer in 
degree, the child of a residuary* is preferred to the 
child of a D. K. Thus, a brother’s son’s daughter suc¬ 
ceeds in preference to a sister’s daughter’s son, and a 
C. brother’s son’s daughter in preference to a C. sister’s 
daughter’s son, or even a sister’s daughter’s son.f 
When the degrees are equal, and when all or none of 
the claimants are children of residuaries, or some are 


* In the earlier classes, a child of an “ heir,” or a person related 
through an “ heir,” is stated to be preferred to a child of, or a person 
related through, a d. k, A little observation will enable the reader to 
ascertain that, in Class 3, a child of a sharer must always be nearer 
in degree than any child of a d. k., so that the two can never 
come into competition, and the word “ residuary ” is, therefore, 
sufficient here. 

t The words in the Sir. from which the last illustration is taken 
ma} nerhaps be considered a little obscure ; they are, “ the daugh¬ 
ter of a brobher’s son and the son of a sister’s daughter .... 
one of them by the same father and mother, and the other by 
the same lathe; only,” and it might, in the absence of further in¬ 
formation, be thought that “ one of them ” refers exclusively to 
the former, and ‘‘the other” to the latter. But the circumstance, 
that the question of blood does not arise as between a child of a 
residuary and a child of a d. k. (as will be seen infra), shows con¬ 
clusively that the construction adopted in the text is correct. 
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children of residuaries and some children of sharers,* 
descendants of whole blood relations, according to Abu 
Yusuf, are preferred, to those of 0. relations; thus, a 
sister’s daughter’s daughter is preferred to a C. brother’s 
daughter’s son (neither being a child ol a residuary), 
and a brother’s son’s daughter to a 0. brother s son’s 
daughter (both being children of residuaries). And it 
would further appear that, according to the views of 
the same lawyer, the descendants of the whole blood and 
of C. relations are preferred to the descendants of IT, 
relations.-}- It must be remembered that Muharnmed's 
doctrine is totally different, as he takes account of the 
difference of blood in the first line, so that there is 

a yvy 1 :' ■ , ■ . . c t, l < v >■ t ... • ■ -t , . ■ :> 

no necessity for any rule as to the descendants. 


* Sir. 86 ; 42. In other words, when the preference of the child 
of a residuary to the child of a d. k. cannot come into play. It will 
be remembered that, in this class, children of a sharer and children 
of a d. k. (and, consequently, children of all three sorts) cannot 
be equal in degree; the distinction of blood is therefore operative 
when all are children of sharers, all children of residuaries, all 
children of D. K., or some children of residuaries and some of 
sharers, an enumeration which, (taking into account what has been 
said as to children of sharers and children of D. K.), is identical 
with that in the text. 

f This is not actually stated in the Sir., but it appears from 
examples in the Sir. and Sha,r., which are given in a lata* chapter 
—vide inf ra , Chap. VII., Examples 4, 5. It will h, seen that this 
is quite in analogy with the rule expressly stated as to Class 4— 
vide infra, 76. It is stated, indeed, in the Shar, (vide Shar. 96) 
that the descendants of (J. relations are not excluded ; but this is 
evidently a mistake of the translator, who has amended the passage 
in one of his “ corrections ” inserted between the “ Commentary ” 
and the original text. 
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When descendants of U. relations are entitled to 
succeed, Abu Yusuf* treats them as entitled, inter se, 
precisely in the same way as any other claimants. 
Mohammed, it will be readily perceived, is compelled, 
in consistency with his general principle as to u roots,” 
to adopt a different course. Thus, if there be a CJ. 
brother's son’s daughter and a U. sister’s daughter’s son, 
Abu Yusuf gives a double share to the male claimant; 
but Muhammed divides the property equally between 
the two, because the U. brother and sister, if living, 
would have taken equal portions.* 

In Class 4 there cannot, of course, be any difference 
of degree, since the class consists entirely of actual 
children of immediate grandparents. There is no 
preference given to the child of* an heir or to the child 
of a residuary. Thus, a 0. Mat. aunt is preferred to a 
U. Mat. aunt (in consequence of the preference of 0. 
to U. relations, infra, 76), notwithstanding that the 
former is the child of a d. k., and the latter the child 
of an heir.f The primary rule is, that § go to the 
father’s side, cl for they are the father’s allotment, and 
| to the mother’s side, “ for that is the mother's allot- 


* Sir. 36; 42, It will be remembered that a U. brother and 
sister (unlike a brother and sister, or C. brother and sister) 
take in equal portions. Sir W. Jones, in liis “ Corrections,” in¬ 
serted between the “ Commentary ” and the original text of the 
Sir., states the doctrine of unequal division generally, without, 
apparently, having perceived that Muhammed dissents from it, 
t Sir. 41; 46, 
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raent.” Thus, if there be a Pat. aunt and a IT. Mat. 
aunt, or a U. Pat. aunt and a Mat, aunt, in either ease 
the Pat. relation will take f and the Mat. relation 
irrespective of the difference of whole and half blood, 
and irrespective of the sexes of the claimants.* So 
powerful is this rule, that the same result will follow, 
instead of one claimant excluding the other, even if there 
be a Pat. annt. and a 0. Mat. aunt, though the former is 
the child of an heir on both sides, and is also of the 
whole blood, while the latter is only the child of a d. k. 
and is related by the half blood. + But, among claimants 
on the same side, the whole blood is preferred to the half 
blood, and C. relations are preferred to U. relations, irre¬ 
spective of the sexes of the claimants. Subject to the above 
rules, the claimants, when all are on one side, take the 
whole among them in the usual manner, each male taking 
a double share ; and when there are claimants on both 
sides, each side divides its own fraction, f or £ as the 
case may be, according to the same principles. 

The Sir., as we have seen, limits Class 4 of the D. K. 
to the actual children of the immediate grandparents, 
thus departing from the analogy of the residuaries, 
among whom remoter descendants are also included in 
Class 44 Hence the necessity of a further chapter on 


* The Sir. does not expressly mention the sexes of the claimants 
in this place ; but vide Sliar. 96, 97; and vide infra , Chap. VII., 
Ex. 6. 

t Sir. 41; 47. 
t Vide supra, 45, 58. 
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the D. K., which purports to treat of the “ children 01 
Class 4, but which has really a far wider scope, as it 
treats, in fact, of remoter descendants as well as of chil¬ 
dren,* and of descendants of Class 4 of the residuaries 
as well as of descendants of Class 4 of the D. K.i In 
short, the chapter in question treats of all first cousins 
and descendants of first cousins other than those who are 
residuaries, or, in other words, all descendants of Classes 
4 of residuaries and D. K. It must be remembered, 
therefore, whenever allusion is made in the Sir. to the 
children of Class 4 of the D. K., that the wider category 
above described is meant. 

The first rule as to these relations is identical with the 
first rule in Classes 1, 2, and 3, i.e. that the nearer in 
degree must take ; and the next rule, asm Class 4, is that 
| go to the paternal, and | to the maternal, side. Sub-, 
ject to both these rules, the author of the Sir. is of 
opinion that descendants of relations of the whole blood 
are to be preferred to those of the C. relations, and, 
subject to that rule also, that a child of a residuary is 
preferred to a child of a d. k.$ Thus, a Pat. uncle’s 


* This is shown, by the rule as to preference of the nearer in 
degree, for there could be no difference of degree if all were actual 
children of uncles or aunts.—Fide Sir. 40, 41; 46, 4 , an 

vide also Shar. 98, and infra, Chap. V IL, Ex. 7. 

f This is shown by the rule as to preference of the child of a resi¬ 
duary, as “daughter of a paternal uncle/' Vhde Sir. 40, ..., 

46 47 • and vide also Shar 98, and infra , Chap VII.., Ex. / . 

| it will easily be seen that a relation of the description under 

consideration cannot be a child of a sharer. 
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daughter is preferred to a Pat. aunt’s son, and a 0. Pat. 
uncle’s daughter to a C. Pat. aunt’s son, on account of 
the preference accorded to the child of a residuary; but, 
in the opinion of the author of the Sir., a Pat. aunt’s 
son is preferred to a C. Pat. uncle’s daughter, on account 
of the strength of blood, notwithstanding that the latter 
is the child of a residuary and the former that of a d. k.* 
It is not expressly stated, nor can it be directly 
gathered from any example that we have met with, what is 
the opinion of Abu Yusuf as to the position of persons of 
this description of D. K, descended from U. relations. 
But it may be safely assumed that, consistently with 
Abu Yusuf’s doctrine in Class 3 and with the general 
doctrine in Class 4,f such persons only inherit in the 
absence of descendants of whole blood and C. relations. 
For it seeins clear from the Sir. that the divergence 
between Abu Yusuf and Muhammed only commences, 
in the case of this description of D. K., after the ques¬ 
tion of difference of “blood” has been disposed of J'; 
so that, if we can ascertain the opinion of one of these 
lawyers on a question respecting u blood, 5 ’ we may assume 
that those of the other are identical. Now it is clear 
that the application of Muhammed’s principles leads to 
the order of succession above indicated. The u first 
line ” consists of Pat. uncles, C. Pat. uncles, and D. K. 


* This is according to “ the clearer tradition,” hut some of “ the 
learned ” hold the opposite opinion.—Sir. 41; 46, 47. 
t Vide supra, 74, 76. 

+ Vide Sir., chapter on “ Children” of Class 4, especially the 
concluding sentences.—Sir. 42 ; 47. 
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of Class 4; and among these, if living, we know that 
the order of succession above suggested holds good.* 
It follows, therefore, from the branch of Mohammed's 
rule as to taking account of difference of “blood” in 
the first lme,.+ that the order among their descendants 
must be the same. Hence it may. be concluded that, in 
the opinion of Abu Yusuf also, the descendants of whole 
blood relations and those of 0. relations, among D. IL 
of this description, take precedence of the descendants 
of IT. relations. 

The reader has no doubt observed that, among the diffe¬ 
rent kinds of D. K., the various tests are not always applied 
in the same order; and, as it is essential, if he would 
arrive at a correct result in any particular case, to apply 
them in the order appropriate to the class or description 
to which the case belongs, it may be as well to assist him 
in doing so by tabulating them as follows 


Class 1 of 

D. K. 

Class 2 of 

D. K. 

Class 3 of 

D. K. 

[y• v■/ N,’ ; i 'i.; $!£ t p‘f, 1 C-a 

Class 4 of 

D. K. 

I . :..- 

! 

j Descendants 
i of Classes 4 of 
Res. and D. K, 

1. Degree. 

2. Child of 
heir or 
not. 

1. Degree. 

2. Belated 
through 
heir or 
not. 

3. Pat. or Mat. 

aide. 

1. Degree. 

2. Child of 
residuary 
or not. 

3. Blood. 

1. Pat. or 
Mat. side. 

2. Blood. 

IllliiSlii 

1 1. Degree. 

2. Pat. or Mat. 
side. 

3. Blood. 

4. Child of 
residuary 
or not. 

* Pat. uncles a.nd C. Pat. uncles, of ■ 

course, come first, as resi- 


duaries; and as to the others, vide rules as to D. K., Class 4, 
supra, 76. 

t Vide Muhammed’s rule, “ First branch," supra, 66. 
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It is important, before quitting this branch of the 
subject, to caution the reader against being led 
astray by laying too much stress on the division into 
classes, and imagining that these classes are intended to 
exhaust, by a logical division, the whole category of the 
D. K. In order to obviate this danger, the reader has 
only to bear constantly in mind the definition of the 
D. K. as “all relations who are neither sharers nor resi- 
duaries ”; and the statement that “ these ” (the classes) 
u and all who are related through them, are among the 
D. It.”* 

As in the case of residuaries, the question may be 
raised, what is to be done when there are relations in 
different lines who are not all within the limits of the 
classes? The same reasoning that has been used above 
with respect to residuaries would seem to apply, and it 
is not necessary to repeat it here.f It may be added, 
however, that there is a passage in the chapter of the 
Sir. as to the a children ” of Class 4,;f which, though a 
little vague and incomplete, tends, as far as it goes, to 
corroborate, both as to residuaries and as to D. K„ the 
yiew which has been suggested. After describing the 
rule of Muhammed with reference to the persons 
treated of in that chapter, the author of the Sir. con¬ 
tinues:— u Then this rule is applied to the sides of the 


* Sir. 28, 29; 33-85; and vide supra, 12, 58. 
t Vide supra, 51, 52, 

+ These persons, it will be remembered, are of a wider description 
than that indicated by the words “children,” &c .—Vide supra, 77. 
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paternal uncles of his parents and their maternal uncles; 
then to their children; then to the side of the paternal 
uncles of the parents of his parents; then to their ma¬ 
ternal uncles; then to their children, as in the case of 
residuaries.” * If this does not absolutely prove any¬ 
thing, it at least appears tacitly to recognise the principle 
that the residuary or D. K. descendants (as the case 
may be) of any given grandparent must be exhausted 
before persons of the same description descended from 
higher grandparents can be admitted. And as it is not 
stated that there is any difference of opinion between 
Mohammed and Abu Yusuf on the point, it may per¬ 
haps he safely concluded that the view suggested is that 
of Abu Yusuf also. 

The reader is strongly advised, if he would thoroughly 
understand this chapter (especially the portion of it 
which deals with the curious rule of Muhammed) to 
work out the examples in Chapter VII., while the dis¬ 
tinctions of classes, the order of the tests, &c., are fresh 
in his memory. By so doing he will obtain an insight 
into an intricate subject, and a power of practically 
working out complex cases, which he might seek in 
vain to arrive at in any other manner. 


# Sir. 42 j 47. 


6 







CHAPTER VI. 

Of DIVISION OF THE PROPERTY AMONG SHARERS AND 

'BESIDUABIES. 

When the property of a deceased person is to be divided 
among several heirs, the modern European rules of 
arithmetic afford easy means of ascertaining the amount 
due to each claimant. Moohummudan writers have 
thrown an apparent obscurity over this subject by 
framing a number of minute and artificial rules applic¬ 
able to particular classes of cases,* but the cloud is easily 
dispelled. 

Mr. Macnaghten (Macn. Prine. pp. 166, &c.) works out 


* The object, or, at least, the effect, of these rules, is to enable 
the Moohummudan lawyer, by their aid, to solve problems of 
inheritance without any general knowledge of arithmetic. So far 
they may have their value; but, on the other hand, they seem, 
tedious and obscure to those who are accustomed to European 
rules au»i European notation. 
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a number of examples according to the. ancient and 
cumbrous methods, but we shall now work out the 
same and similar examples by European arithmetic, in 
order to show that it gives us precisely the Same results, 
except were Macnaghten is clearly proved to be in 
error.* In order to make the coincidence more clearly 
apparent, we shall in each case reduce the resulting 
fractions to the least common denominator, as Mr. Mac* 
naghten, following the Moohummudan J urists, usually 
presents them in that form.f 

Example 1.-—Father, mother, and two daughters. 
Here the shares are:— 

Father 

Mother 

Two daughters. 

Hence each daughter’s share: 

Reducing the fractions J, to the least common 

denominator, we have: -J-, J. 

Hence the father has . 
mother 


i 

6 

JL 

6 

& 

3 


■ a. 

3 


1 

¥ 


n 


r? 


each daughter 


i 

« 

1 

6 

2 
G 


The property is therefore exactly divided, and there is 
nothing left for the father to take in his residuary capa¬ 
city. 


* See note, infra, 87. 

f The nature of the old Arabian rules given in the Sirajiyyah 
is such that the fractions are arrived at in this form, and there is 
no rule given for reducing them to lower terms, 

6 * 




84 OF DIVISION OF THE PROPERTY 

Example 2. —Father, mother, and ten daughters. 
Here we have:— 


Father . 

* 

i 

• I 

Mother 

• 

‘ 1 

* 6 

Ten daughters . 

• 

SL 

* a 

or each daughter §-5-10 =yt 



Reducing to the L. C. D., we have 

. _JL JL 

• 30? 30) 30 

Hence the father has 

• 

5 

• 3 6 

„ mother . 

• 

5 

J 3 0 

„ each daughter . 

2 

3 0 

Here, as in the last case, the property 

is exhausted. 

Example 3. — Father, mother, 

and five daughters 

Father 

* 

1 

0 

Mother 

• 

i 

, Q 

Each daughter . 

* 

3l. K 

* 3 • ™' 

Reducing to the L. 0. I)., we 

have 

# 

Father . 

• 

5 

30 

Mother . 

• 

5 

• m 

Each daughter 

• 

-JL. 

• 30 


Here, also, the property is exhausted. 


Example 4,—Six daughters, three tr. grandmothers, 
and three paternal uncles. 

Here the three paternal uncles are residuaries; the 
shares are 

6 daughters •§, each daughter 

3 tr. grandmothers -J, each tr. grandmother £-~3 
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Here it is clear that the property is not exhausted by 
the sharers. To find the fractional part remaining for the 
residuaries after payment of the shares, we must sub¬ 
tract the shares from unity, or the whole; hence we 
have:— 

Residue 1~§-J = 

Each paternal uncle | 

Reducing to the L. 0. D.:— 


Each daughter 

2 

* 18 

Each tr. grandmother 

1 

• i 8 

Each pat. uncle 

1 

• 18 


Example 5.—Four wives, three tr. grandmothers, and 
twelve paternal uncles. 

The paternal uncles are residuaries. The shares 
are:— 

Four wives J, each J--f-4=yg- 

Three tr. grandmothers •$,.*. each y'g 

The part remaining for the residuaries is found as in 
the previous example, and we have:— 

Residue 1 —i -J=1—A=A 

Each pat. uncle 12 = y|y 

Reducing to the L. C. D. 

Each wife . . . lyy 

Each tr. grandmother . . yfy 

Each paternal uncle . . xii 
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Example 6.—"Four wives, eighteen daughters, fifteen 
tr. female ancestors,* and six paternal uncles. Here 
we have:— 

4 wives .% each wife ^ 

1.8 daughters each daughter |~-18 


“ 2 7 


15 tr. grandmothers each tr. grandmother | -r 15 


i 

90 


__i.. 

144 


The portion remaining for the residua,ries is: 

1 i 2 l _ 1 23 . — „ L . 

1 8 3 * "6 — 1 2 4 ““ 2 4 

Each, paternal uncle 6 

’Reducing to the L. C. I).:— 

Each wife . . . 

Each daughter 
Each tr. grandmother . 

Each paternal uncle 


13 5. 

4 3 2 0 

jl^ql 

4 3 2 0 

. 48 
432 0 

30 

4 3 2 O 


* 


Example 7.—Two wives, six tr. female ancestors,' 
ten daughters, and seven paternal uncles. Here we 
have:— 

Two wives each wife | 

Six tr. grandmothers each tr. grandmother 


Ten daughters •§, .* 

. each daughtei 

t- f-r-10 

6: 

'=* 

__ I 
— 36 







* Le. True grandmothers, vide supra, 14. The reader must re¬ 
member that these must be all on the same level, as even a single 
tr. grandmother in a nearer generation would exclude all the rest 
(vide infra, Chap. X.). Consequently the circumstances of this 
and several other examples are simply impossible, but they were 
probably framed by the Arabian lawyers for the purpose of testing 
the skill of their pupils. 
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Consequently there remains lor the residuaries 

i 1 __1 _ 3 l —1_2.1 

1 8 ' 6 ¥— 1 

Each paternal uncle 


— 2 4 

1 *7: 


168 



“o 

Each wife . 

31 6 

5 0 40 

Each tr. grandmother . 

140 . 
• 50 4 0 

Each daughter . 

3 36 
• 5 0 4 0 

Each, paternal uncle 

30 

5 0 4 0 


Example 8. —One wife, eight daughters, and four 
paternal uncles. Here we have: 

One wife § 

Eight daughters f, each daughter -| 

To find the portion of the residuaries 

1_JL_1.— 1 

x » a- L 


8 


JL 
1 2 


19.__JL 

2 4— 2 4 

Each paternal uncle 1 


2'4 


- 

•96 


Reducing to the L. C. .0.: 


Wife ..... 

1 2 
* 9 6 

Each daughter 

6 

• .in? 

Each paternal uncle* 

5. 

• 96 


* In this example there is an arithmetical error in Macn. 
Princ. 172. It is there stated that the share of each paternal uncle 
ia But it is of coarse plain that this would not exhaust the 

a o 

property, since:— 

12 ~f" 64 16 


12 , 8x8,4 x4 
96 + 96 ; 96 


96 


UL 

0 C* 


while on the other hand it will easily be seen that the division 
above given exhausts the whole, or, in Mr. Macnaghten’s words, 
“ makes up the required number 96 **; for 

12 8x8, 5 x 4 _ 12 + fli + 20 

+ 'flti ‘ 96 


96 + . 96 


9 ti 
9 6 
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Example 9.—Husband, mother, father. 

Here, remembering that the inother, under the par¬ 
ticular circumstances, only takes a third of the residue 
after deducting the husband’s share, we have:— 


Husband, \ 


Mother, of ( 1 — or ^ 

Father (as sharer), (as 

residuary), 1 — (i+|), 

V : ' . ■ ■■■ > ^ ' •• ; : V ■ ■ " ^ 

or total, | 

Reducing to the L. C. D. :— 


Husband . 

3 ' . WM:M 

* * 6 

Mother 

I 

• * a 

Father '. 

2 

. * 6 


Example 10.—Wife, inother, father. 


Here, in like manner, the mother only takes a third 
of the residue after deducting the wife’s share, and we 
have:— 

Wife, | 

Mother, J of (1—i), or \ 

Father (as sharer), (as residuary), 1— (i+i+o)? 

or j ; total, 


Reducing to the L. C. D.:— 


Wife .... 

• A 

Mother . 

• A 

Father .... 

JL 
* I 2 


Example 11. —Husband, mother, pat. uncle. One of 
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the claimants agrees to take a specific article in lieu of 
his portion.* 

The portions are, primarily:— 

Husband. . . . . 

Mother ... . ^ 

Pat uncle, residue . .. ^ 

First, let the husband agree to retain, his wife’s bridal 
gift, which he has not paid, and set it off against his 
claim. Then we have■ 

Mother and pat. uncle, to share the remainder, or 
general estate, in the ratio ^or 2:1. 

Hence we have:— 

Mother . . . . . | 

Pat. uncle . . . . j 

Secondly, let the mother agree to take a jewel instead 
of her share.' Then we have :~— 

Husband and pa.t. uncle to take in the ratio : |, or 

3:1. 

Therefore we have 


Husband . 
Pnt nnrvfp 



* This and the following example present instances of what is 
called subtraction (supra,, 13). They are worked by the rule of 
“proportional parts,” which is also used in cases of return .—Vide 
infra, Chap. YHI. 



if 
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Thirdly, let the pat. uncle take a carriage, or a slave, 
instead of his portion. Then we have :•— 

Husband and mother to take in the ratio |: or 8 * 2. 
Hence we have:— 

Husband . • • • f 

Mother . . • • - I 

Example 12.—-Mother, two 0, sisters, pat. uncles 
son- One of the XI. sisters agrees to take a female slave 
instead of her portion. Primarily, the portions are 
Mother, J 

Two 11. sisters, | ; each, £ 

Pat, uncle’s son, residue, i 
But, as one U. sister disappears, the remaining pro¬ 
perty must be divided among the mother, the other 
tT. sister, and the pat. uncle’s son, in the ratio k-i '- b 
or 1:1:3. Hence we have:— 

Mother . • * • i 

1 

IT. sister . . • * ¥ 

Pat. uncle’s son . • t 

When the fractions have been ascertained in the 
manner shown in the above examples^ it only lemains, 
of course, to divide the property into the number of 
parts indicated by the L. C. D., and to give to each 
sharer or residuary as many of those parts as are indi¬ 
cated by the numerator of bis particular fraction. Thus, 
for instance, in Example 8, the whole will be divided 
into 96 parts, of which 12 will be given to the wife, 8 
to each daughter, and 5 to each paternal uncle. 
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CHAPTER |II. 

Oil’ DIVISION OF THE PKOPEETY AMONG DISTANT KIN DE ED. 

When it has been ascertained that there are no sharers 
or residuaries, but that there are several D. K. who, by 
reason of their being of the same class, appear primti 
facie to be entitled to inherit together, it only remains 
to ascertain which of them are actually so entitled, and 
to divide the property among such, persons according to 
the rules of the class or description to which they belong. 
We propose here to work out several examples which 
are given in the Sir. and Shar., or in one or the other of 
those works, showing how the distribution would take 
place according to the doctrine of Abu 1 usuf on the 
one hand and according to that of Muhammed on the 
other. It may be observed that these examples are, in 
some respects, more simple than those which depend 
upon the calculation of shares and the respective rights 
of sharers and residuaries ; but, on the other hand, they 
sometimes involve nice questions as to the sexes ol 


m ISTty 
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ancestors and as to double chains of relationship, which, 
in another aspect, render them still more complicated. 
It is scarcely worth while to weary the reader with a 
mass of the simpler sort of cases, which merely require 
equal division, with a double share to a male, and it 
will accordingly be seen that each of the examples given 
in this chapter serves to illustrate some special feature. 
As in the case of sharers and residuaries, we shall, in each 
instance, reduce the resulting fractions to the L. C. D. 

Example 1 (Class 1).—This example shows the mode 
of dividing the property when each of the claimants is 
descended from a son or daughter, but their rights 
are different inter se by reason of differences of 
sex. From the subjoined figure, in which u S (son) 
stands for male, and u D (daughter),* for female, 
it will be seen that there are twelve claimants, three 
male and nine female, + each descended, through a line 
of four intermediate relations, from a son or daughter of 
the deceased. £ It will be seen that the degrees are equal, 
and that there is no child of an heir. 


* The Sir. uses these letters in the following example, and we 
propose to use them here, and whenever the relationships are such 
as to make the ful] descriptions of the claimants long and cum¬ 
brous. 

f In this and the other figures in this chapter the persons in 
the lowest line are the actual claimants, chose above them being 
supposed to have died before the propositus. 

+ Sir. 32 ; 38 ; or it may be considered (with the same results), 
that the first generation consists of remoter descendants, the only 
essential condition being that it must be" the first generation in 
which the sexes differ. 
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Propositus, 


g h i j k 1 


m n o p q r 


aS S & D D I> I) D I) D I> I) 


bD ,‘D D B I) B D I) B DD T) 


s D S S S I) D B I) I> D 


d P B B S B D S S S D B D 


c D S B B I) D S B B S B B 


f I) B BBBSDDS B 1 I) 


According to Abu Yusuf; the property is divided 
according to the ordinary rule, i.e. equally among males 
and females respectively, but with a double share to 
each male ; and no regard is paid to the variations of 
sex in the chains of relationship. Hence we have:— 

3 S (equal to 6 females), ^ 5 -; each y- 5 - 
9 D, ; each 

We next proceed to solve the problem according to 
Muhammed’s rule, first, third, and fourth branches. In 
order to render the work intelligible, we place the 
letters a, b, c, &c., on the left of the several horizontal 
lines representing the six generations, and g, h, i, &c. 9 
at the head of the several columns setting forth the 
twelve lines of descent. We shall designate each in¬ 
dividual by the two letters ag, bg 3 or the like, standing 
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opposite the capital letter indicating such individual : 
thus, ag will mean the male in the first horizontal line 
and first column; bg, the female in the second horizon¬ 
tal line and first column; and so on. 

First, as there are three males, ag—ai, - and nine 
females, aj—ar, in the first generation in which the 
sexes differ, we shall have in that generation, according 
to the rule which gives a double share to a male:— 

ag ai, H or $ 
aj—ar, A or f 

In the second generation, as there is no difference 
of sex among the, descendants of either group, there 
will be no alteration in the fractions ; and we shall 
have:— 

bg—-hi, f 

bj br, § 

In the third generation, remembering that the frac¬ 
tions arising from the groups of males and females 
are to be divided among their respective descendants, 
and having regard to the differences of sex that arise 
among the descendants of each group, we have:— 

eg, i of f, or | 
ch, ci, I' of f, or j- 
cj—cl, i of f, or A 
cm—cr, j of f, or A 

In the fourth generation, proceeding as before, and 
remembering that the descendants of an individual 
once separated can never be joined in a group with the 


miSTffy 
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descendants of any other individual or group, 
have:— 

dg, i 
dli, di, 

dj, | of - 3 % 5 or - 3 %- 

dk, dl, | of A> or A 
dm—do, of i%, or 
dp—dr, 3 ot yq j or yj 

Similarly, in the fifth generation 

og, I 

eh, | of I, or A 

ei, l of -J, or A' 

* S 

PJt p 

ek, el, 2 % 

em, of I, or A 

en, eo,| of|r, or A 

ep, a - of yq , or xo 

eq, er, | of Aj or To 

In the sixth, or last, generation:— 

% h or ft 

fh? A or A 
fij A» or A 

$> A or A 

f k, x of Aj or *aV> or b o 
f 1, | of or A» or b°o 

im, x”o> oi ~$S 

fn, i of At or A or A 

fo, -J of A, °r A> or A 



95 

we 
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fp, -§ 0 , or 6% 

f<b I of io, or gfc, or ~£> 

fr, | of •&, or B V 

The Sir. does not give the result of this problem, 
but the Shar. gives it as above, stating that the estate 
must be divided into sixty parts, of which the several 
claimants will take respectively, in their order from the 
left hand, 12, 8, 4, 9, 3, 6, 6, 2, 4, 3, 2, L* 

It is particularly important to observe, in the work¬ 
ing of the above example, the application of the fourth 
branch of Muharamed’s rule, under which, it will be 
remembered, the descendants of a group or individual 
once separated are not to be joined in a group with 
the descendants of any other group or individual. 
Thus, the portion of eg descends unaltered to dg, eg, 
and fg in succession, and the portions of eh and ei 
descend in like manner respectively to fh and f i, while, 
-on the other hand, those of en and eo and those 
of eq< and er, respectively, remain combined, and have 
to submit, to a fresh adjustment in the next generation. 
The read*. r mus t firmly grasp this principle in his 
mind, if he fi es j res to be able to apply Muhammed’s 
rule to other e*. amples. 

The reader wi j bee f rom this example that the system 
of grouping, w \ch forms so prominent a feature in the 
above rule, produces a very different result from 
that which ^ ou ifi arise from a system of pure represen- 


* Shar, 95, 
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ration ; for, if the latter system were adopted, the por¬ 
tion of each individual in the first line would descend 
unaltered to his own posterity in the last line, so that 
the several numerators would be (the denominator 60 
being retained) 8, 8, 8, 4, 4, 4, 4, 4, 4, 4, 4 4. On the 
other hand, it will readily be perceived that the fourth 
branch of Moohum mud’s rule makes the result very 
different from what it would be if the system of' group¬ 
ing were allowed to proceed to the end without the 
restriction imposed by that branch. 

Example 2 (Class 1). —This example involves the new 
feature of several claimants being descended from in¬ 
dividuals in a higher line. The subjoined figure shows 
that the degrees are equal, and that there is no child 
of an heir; but that from one daughter are descended 
two female claimants; from another, one such claimant; 
from a third, two male claimants.* 


Propositus, 


D 


D 


S 


D 


I> 


D 



According to Abu Yusuf, we have - 
8 D, f, each j 

2 S (equal to 4 D). each f 


# M Sir. 82 ; 38 


7 
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According to Muhammed, having regard fco the 
second branch of his rule as well as to the branches 
already illustrated, the problem will be solved as 
follows:— 

In the second line, which is the first in which the 
sexes differ, there is one male and there are two 
females ; but the male is to be considered equal to two 
males, by reason of his having two descendants among 
the claimants; and, pari rations, the second female in 
that line is to be considered equal to two females. 
Hence, in the second line, we have:— 



The male stands alone, and therefore (as we have seen 
in the previous example) his portion descends unaltered 
to his daughter. On the other hand, the two females 
form a group, so that the aggregate of their portions will 
become divisible in the next generation; but it must be 
remembered that the male is equal to two females, and 
that the female, whether we look upon her as represent¬ 
ing her mother, or as having, herself, two descendants 
among the claimants, must also be considered equal to 
two females. Hence, in the third line:— 

1st D, f 

S, of f, or X 4 
2nd D, \ of f, or 

Each individual in this line is isolated, so that his 
or her portion goes to his or her respective offspring 
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among the claimants. Hence we have, in the fourth 
line 

1st I), j of or f, or 
2nrl D, -/g 
3rd D, A, or 
1st S, I of fV, or 
2nd S, 2 % 

Example 3 (Class 1).—This example has the addi¬ 
tional feature of descent from the propositus through 
two intermediate relations. The figure shows that the 
degrees are equal, and that there is no child of an 
heir,.* 

Propositus. 


t> I) d 

D i . . .. _ I) 


According to Abu Yusuf:— 

S (equal to two females), §, or | 

2nd D (equal to four females, as they inherit 
both through their father and through 
their mother), f, or §; each £ 


* Sir. 84; 40, 

7 * 
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According to Muhammed:— 

In the second line, or first line in which the sexes 
differ, there is one male and there are two females; 
but (as seen in the preceding example) the male be¬ 
comes equal to two males, and one of the females 
equal to two females. Thus we have, in the second 
line:— 

2 D, ? 

S,f 

The male stands alone, so that his portion will de¬ 
scend to his own posterity. The two females form a 
group, so that their portion becomes divisible among 
their descendants in the next line. Hence, in the third 
line *.— 

S, | of f-, or A, or - 2 % 

2 D (from their father), y, or 

(from their mother), \ of f, or or 
r total, •§“§■ > each -|"g- 

It may be as well to observe that, in these and simi¬ 
lar examples, although the first line are called “ sons ” 
and “ daughters,” the same reasoning would apply if 
they were remoter descendants, provided that there was 
no difference of sex in any higher line ; for it is not 
necessarily the first line, but the “ first line in which 
the sexes differ,” that we have to consider. 

The Sir. and Shar. do not give any examples in 
Class 2, probably because there is no difference of 
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opinion as to that class, Muhammed’s rule, so far as it is 
applicable, being adopted, apparently, without question. 

Example 4 (Glass 3). —Brother’s daughter, son and 
daughter of sister, and corresponding 0. and U, rela¬ 
tions. * 

Here there is equality of degree, and some of the 
claimants are children of residuaries, while others are 
children of sharers, but none are children of D. K. 

According to Abu Yusuf, the whole blood relations 
will take all; but, further, if there were no whole blood 
relations, the C. relations would take all; and, lastly, if 
there were neither whole blood nor C. relations, the U. 
relations would take all. In either case the division 
must be made in the usual manner, the male claimant 
taking the portion of two females. Thus we have, in 
the first case:— 

Brother’s daughter, J- 
Sister’s son, | 

Sister’s daughter, J 

C. and U. relations, nothing. 

In the second case:— 

C. brother’s daughter, J 
C. sister’s son, -J 
C. sister’s daughter, J 
U. relations, nothing. 


* Sir. 37 ; 43. 
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In the third case:— 

IT. brother’s daughter, J 
IT. sister’s son, i 
U. sister’s daughter, J- 

On the other hand, Muhammed’s result is thus ex- 
pressed*:—“A third of the estate is divided equally 
among the branches by the same mother, in thirds, by 
considering the equality of their roots in the division of 
the parents, and the remainder among the branches of 
the whole blood in moieties, by considering in the roots the 
number of the branches; one half to the daughter of 
the brother, the portion of the father, and the other half 
between the children of the sister, the male having the 
allotment of two females, by considering the persons ; 
and the estate is correctly divided by nine.” 

The following, it is submitted, is the actual working 
by which the above result must be arrived at. It will 
be perceived that the fifth branch of the rule here comes 
into play. 

First, the II. brother and sister, who are sharers, take 
j; the C. brother and 0. sister are excluded by the 
brother; the sister is primarily a sharer, taking but 
she becomes a residuary in the presence of the brother, 
and they take the residue, §, between them in the usual 
manner. 

But the U. sister has two “ branches,” therefore she 


* The working is not given in the Sir. or Shar, 
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is equal to two (the U. brother and sister being, as will 
be remembered, primarily equal); on the other hand, the 
brother, as a male, is equal to two females; but the sister, 
having two branches, is also equal to two females. Hence 
we have, in the first line:— 

U. brother, | of or £ 

U. sister, § of J-, or § 

Brother, J of J, or | 

Sister, of f, or J 

Next, the U. sister’s portion descends to her son 
and daughter equally , by analogy with U. brother and 
U. sister, who, primarily, take equally if living; but the 
sister’s portion is divided between her son and daughter 
in the usual manner, the male taking a double share. 
The 0. brother’s and brother’s portions descend un¬ 
changed. Thus we have:— 

0. brother’s daughter, 

U. sister’s son, \ of -J, or £ 

0. sister’s daughter, of f, or £ 

Brother’s daughter, J, or | 

Sister’s son, § of -J, or J 
Sister’s daughter, -g of or | 

It is observable that the portions of the persons of 
different “bloods” are kept distinct; and this is an. im¬ 
portant characteristic of Muhammed’s rule, wherever 
difference of blood occurs. Another important feature 
which has been seen in the working is that rigid 
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regard to the individual rights of deceased persons, 
which, indeed, forms the key-stone of Muhainined’s 
rule throughout, but which is here seen more conspi¬ 
cuously than in any of the previous examples. 

Example 5 (Class 8). —C. brother’s daughter’s son, 
U. sister’s son’s daughter, and two female relations who 
are sister’s daughter’s daughters and also C. sister’s son’s 
daughters.* 

The following figure will make this example more 
readily intelligible. 

0. brother. C. sister. Sister. U. sister. 

D 

■ 

Here the degrees are equal, and there is no child of 
a residuary. 

According to Abu Yusuf, the descendants of the 
sister exclude those of the C. brother and U. sister; 
and they take all as such descendants, their claim as 
such being superior to their claim as descendants of a 
C. sister. Hence we have:— 

2 sister’s daughter’s daughters, the whole; 
each *2 


* This case is taken by Mr. Baillie (Bail. 103) from 

an edition of the Sir. and Shar. to which the author has not had 
access. It does not appear in the edition so frequently referred to 
in these pages; but it is interesting and instructive, and the author 
has therefore thought it as well to insert it in this work. 


$ ===== D S 

-L. I 

I> D H 
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According to the principles of Muhammed, we have, 
in the first line:— 

Sister (having two descendants among the 
claimants), equal to two sisters, -| 

U. sister, -J 

The C. brother and C. sister would, if living, take 
as residuaries; now the former is equal to two females 
as being a male, and the latter as having two descend¬ 
ants among the claimants; consequently they divide 
the residue, equally; and we have, further:— 

C. brother, of §, or tV 
C. sister, | of or ^ 

As each of the four persons above mentioned stands 
alone, there is no grouping in the lower generations, and 
the portions descend without further subdivision. Hence, 
in the third line:— 

C.. brother’s D’s S, or 
( Sister’s D’s D . > or |. each f or J 

l C. sister’s S’s D . ) ‘ 

IT. sister’s S’s D, $•, or 

Example 6 (Class 4*).—IT. maternal uncle, and a 


* It will be remembered that, in this class, there is no conflict 
between Abu Yusuf and Muhammed .—Vide supra, 65. 


/ 
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female relation who is both C. paternal aunt and Uy 
maternal aunt.* 

First, f go to the pat. side, and -J to the mat. side. 
On the mat. side, on which there are two claimants, 
there is no difference of blood, but there is a difference 
of sex. Hence we have:— 

C. pat. aunt (as such), -§ 

U . mat uncle, § of ■J, or 

U. mat. aunt (as such), J of J, or ^ 

Hence the final result will be:— 

IT. mat. uncle, f 


{ C. 
t TT. 


pat. aunt 
mat. aunt 


’ | f -H, or | 


Example 7 (Descendants of Classes 4 of Residuaries 
and D. K.).—Two C. pat. uncle’s daughter’s daughters, 
who are also C. pat. aunt’s son’s daughters, two daugh¬ 
ter’s sons of another C. pat. aunt, two C. mat. uncle’s 
daughter’s sons, who are also C. mat. aunt’s son’s sons, 
and two daughter’s daughters of another 0. mat. 
aunt.f 


* Shar. 97. This singular combination is arrived at by sup¬ 
posing that the propositus had a grandfather who was married 
twice, and a grandmother who was married three times. This is 
shown in the Shar. by a figure, but it is not necessary for the pur¬ 
poses of the example. 

f Shar. 98. The C. mat. uncle is made, by erroneous punctuation 
in the Shar., to appear to be a mat. uncle of the whole blood ; but, if 
he were so, the result would be quite different, as his descend- 
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There is no difference of degree, therefore § will 
go to the paternal side and | to the maternal side. 

Looking now at each side separately, we find that 
there is no difference of blood, and that there are no 
children of residuaries. 

Hence, according to Abu Yusuf:— 

On the pat. side, the two female claimants count as four 
females, by reason of their double descent ; while the two 
male claimants count as four females on account of their 
sex. On the mat. side, the two male claimants count as 
eight females, for each is normally equal to two females, 
and each has a double descent, while the two females 
count merely as two, having only one descent. Hence 
we have:— 

'C. pat. uncle’s daughter’s' 
daughters . 

a ° d. n o 1 


C. pat aunt’s son’s daugh- ^ 3 ’ or 3 


ters . 


Each or ^ 

2 C. pat. aunt’s daughter’s sons, of f, or | 

Each i , or 

fC. mat. uncle’s daughter’s'! 

I ° i 

2 i sons . 

LC. mat. aunt’s son’s sons 

Each A, or jfc 



ants would take the whole portion of the maternal side, It is 
clear, therefore, that a C, mat. uncle is meant. 
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2 C. mat. aunt's daughter’s daughters. 


A. of 1 


10 




or T5 


Each 


According to Muhammed (having regard to the sixth 
branch of his rule, here illustrated for the first time), 
and making use of the subjoined figure and of the 
numbers (1) and (2), which are unnecessary in the 
simpler calculation which precedes, we shall have: 


C. Pat. C. Pat. C. Pat. 0. Mat. C. Mat. C. Mat. 
Uncle. Aunt(1). Aunt (2). Uncle. Aunt (1). Aunt (2). 


I 


J i 


D 


D 


T 1 _T"_. . I . 

i 

D 

u 

S 

s k i) 

1 

I) 


Paternal side, first line— 

C. pat uncle, having two claimants descended from 
him, is equal to two males, or four females. Two C. 
pat. aunts, having, each, two descendants among the 
claimants, are equal to four females. Hence 

C. pat. uncle, | of §, or } 

2 C. pat. aunts, £ of -|, or £ 

Paternal side, second line:— 

C. pat. uncle’s D, -j 

C. pat. aunt’s (1) S, f of or | 

C. pat. aunt’s (2) D, |-of £, or § 










Paternal side, third line:— 

2 ( C. pat. uncle’s D’s D . ) -g §» or ; each-j^-, 

( C. pat. aunt’s (1) S’s D 5 or 
2 C. pat. aunt’s ( 2 ) D’s S, 9 ; each yg, or g-g 

Maternal side, first line:— 

C. mat. uncle is equal to four females, and two G. 
mat. aunts to four females (the reasoning being the 
same as on the paternal side). Hence: 

C. mat. uncle, \ of or -g 
2 C. mat. aunts, •§• of j, or g 

Maternal side, second line : 

C. mat. uncle’s D, \ 

C. mat. aunt’s (1) S, f of g, or |- 
C. mat. aunt’s (2) D, | of b or 

Maternal side, third line:— 

„(C. mat. uncles D s S or each ^ 

CO. mat. aunt’s (1) S’s S-^ 

2 C. mat. aunt’s (2) D’s D, yg-; each gV* 


* We have not thought it necessary, at the second stage, to 
repeat the reasoning as to the number of descendants among the 
nlainian tB; for, as each person has the same number, the propor- 
tions must remain the same. 
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CHAPTER VIII. 

or THE INCREASE AND RETURN. 

It is obvious that, in a system involving the division of 
unity into a number of arbitrary fractional parts, it may 
happen that the fractions when added together are some¬ 
times greater, and sometimes less, than the whole. The 
former, contingency, of course, occasions a difficulty when¬ 
ever it occurs, the latter only when there are no residua - 
ries. The doctrine of the “Increase” (aid ) provides for 
the former class of cases ; and that of the “ Return ” 

( nidd ) for the latter. 

The Increase is the division of the property into a 
larger number of parts than that indicated by the least 
common denominator of the fractional shares. The rule 
is, to increase the L. C. D. so as to make it equal to 
the sum of the numerators; in other words, to the aggre¬ 
gate number of parts required. 


MIN ISTfr 
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m 


X 

4 

1 

0 


Example 1.— Husband, father, mother, daughter. 

Husband ..... 

Father ..... 

Mother . ... £ 

Daughter . . . . £ 

Reducing these to the L. C. D. we have,— 

3 2 2 6 . 

12 ) 1 27 1 27 12 ? 

that is, in all, yf, which would be more than the whole. 
Increasing the number of parts (that is, the L. C. D.) 
to 13, we have:— 

Husband 
Father . 

Mother . « yg 

Daughter . • • it 

It is evident that the sum of the fractions will now 
be -ff or 1; that is to say, it will exactly exhaust the 
whole. 

The above rule is so extremely simple, that the reader 
will perhaps fail to perceive at the first glance that the 
property has been justly divided among the claimants in 
the exact ratio of their original shares. Such, however, 
is the case, for it is obvious that — 

it : Ts : is : : "2:2: 6= 


JL 

1 3 

_ 2 _ 
1 3 


JL . _T_ 

12*12 


JM 

12 


# Where tliere are several claimants for one original share, it 
ma.y sometimes be found more convenient to increase the de* 
nominator at a later stage, and of course the effect, will be the 
same. 
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Example 2,— Husband, mother, sister. 
Husband .... 
Mother 
Sister 

But i+i+i=t+t+t=f 


1 

2 

JL 

3 

X 

2 


Hence this is a case of increase, and the denominator 
must be increased to 8; we shall then have:— 

Husband .... 

Mother . 

Sister .... 


x 

8 

2 . 

8 


1 

2 

_ 2 _ 

3 

JL 

3 

1 

(I 


Example 3.—Husband, two sisters,> two U. sisters, 
mother.* 

Husband .... 

Two sisters 
Two XT. sisters . 

Mother .... 

But i+f+i+6 = f+o 

Hence the denominator must be increased to 10; and 
we Have: — 

Husband. . 

Two sisters . . T %; each y, or 

Two IT. sisters . . each yy 

Mother . * • i 3 o 


* This case is known as the case of Shuraihiyya, after Shnraih, 
the judge who decided it. It is taken from Shar. 83, 84, and 
is valuable as an example of the succession of U. sisters not¬ 
withstanding the presence of the mother and of sisters. Vide 
infra , Chap. X. 
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Example 4.—Wife, father, mother, two daughters.* 


Wife 

, 

1 

8 

Father 

. 

1 

• 6 

Mother 

.1 

l 

6 

Two daughters. 

• 

2 

• 3 


But '§•+'A + <> + 1= ~h+'h + 2 a+ * r =!a 
H ence the denominator must be increased to 27, and 
we have:— 

Wife - at" 

Father . . • • aV 

Mother . ~ii 

Two daughters . • • 273 each :/V 

The Sir., in the chapter on the increase, states that par¬ 
ticular “ divisors ” (i.e. the least common denominators 
of the original shares) may be increased in particular 
ways (e.p. 6 to 10, 12 to 17, &c.), which might, at first 
sight, be thought to imply that no other mode of in¬ 
crease is allowable.f But this does not seem to be a 
correct view of the doctrine of the increase, which, 
from the actual definition given in the Sir., appears to 
he applicable to all cases in which the L. C. D. is in¬ 
sufficient.! It may fairly be concluded, therefore, that 


* This is called the case of Mimberiyya, having been decided 
by Ali when in the mirnbar, or pulpit, at Cufa. 

‘ f Sir. 15 ; 18,19. 

+ “ Anl, or increase, is when some fraction remains above the 
regular divisor, or when the divisor is too small to admit of 
one share.”—Sir. 15 ; 18. 


8 
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the statements as to particular “ divisors ” are only made 
in that spirit of yearning for enumeration which is so 
frequently to be discerned in the Sir., and that if any 
other instances are found possible, they must be con¬ 
sidered good law. The disputed case of increase to 31, 
in the same place, turns, not really on the doctrine of the 
increase, but on the. question whether persons incapable 
of inheriting can exclude imperfectly. 

The Return is the apportionment of the surplus 
among the sharers (except husband and wife,* who are 
not allowed to partake of it), when the shares do not 
exhaust the property and there are no residuaries. Zaid 
the son of Thabit, and some other lawyers, have main¬ 
tained that there is no return, but that the surplus 
goes to the public treasury; but the author of the Sir. 
considers the opposite opinion to be correct, on the 
authority of all the Prophet’s companions, including 
Ali and his followers, and also of the sages whom he 
calls “our masters.”f Residuaries for special cause, 
however, take precedence of the return. $ 

The rule is, that the surplus is distributed among the 
sharers in the ratio of their respective shares. In cases 
of return, as in the primary distribution, we shall solve 
the examples by the rules of modern arithmetic. 


* Examples illustrative of this doctrine will he found infra, 
116, &c. Although the husband and wife have not, technically 
speaking', any return, yet there are instances in which the whole 
residue has been said to revert to them: supra, 44. 
t Sir. 22 ; 27. 
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Example 5.— Two daughters. 

It is obvious that as’ the two daughters divide, first, 
their proper share, and then the return, equally, they 
divide the whole equally. We have:— 

Each daughter’s ultimate share* | 

The ultimate share of each of two sisters, &c., would 
of course be arrived at in the same way. 

Example 6 .f-—Mother and 2 daughters. 

Mother, •g- 

Daughters, |each daughter 3 


* We shall use the words ultimate share for the sake of brevity 
to express share added to return. 

f This and some other examples are worked by the rule of 
“ Proportional Parts.” See “ Colenso’s Arithmetic,” or any other 
modern arithmetical treatise. It is unnecessary to begin by find¬ 
ing the amount of tho surplus, as will appear from the following 
reasoning:— 

Let there be a number, m+n, aud let m.—a+h. Then, if we 
divide n (the surplus) in the ratio a : ft, we have:— 
a b 

a 4- b a + b 

And, if wo divide the whole number m -b n in the same ratio, we 
have :— 

4 # + n )i - t *0 

a -\-b a 4* b 


but -— a '~- (m -f ri) ■ 

(l • -j- O 


. am -1- an 


Similarly ^ Am + ») 
* a 4 - 0 


a + b 

, a 

= 

a H~ b 

:h+ - h -n 

a + 0 


Whence it appears that, if we divide the whole estate in the ratio 
a : b (a and b being the original shares), the result is the same 
if we divided the surplus in that ratio, and added the parts to 
the respective shares, 
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The whole must therefore be divided in the ratio 


§, or 1:4. Consequently we have :■ 


l .2. 
“t> • 3? 


Mother's ultimate share, of l=i 
Daughter’s ultimate share, of l=-f* 

Each daughter, | 

Example 7.—Husband and 3 daughters. 

Here it is obvious that, as the husband has no return, 
the daughters, as sharers and by return, must take all 
the rest. Therefore the left after payment of his 
share will be divided among the daughters. Hence we 
have:— 

Husband, ^ 

Each daughter’s ultimate share, \ 

Example 8 ,.—Husband and 6 daughters. 

Here, as in Example 3, we must divide the remaining 
•f among the daughters, and we have:— 


Husband, \ 

Each daughter's ultimate share, f-~6=^ 


* Mr. Macnaghten (p. 176) divides the surplus into 6, giving the 
mother 2 and the daughters 4. This is, of course, an error. The 
result, as given above, is in accordance with the principles of the 
Sirajiyyah, “ The return is the converse of the increase ; and it 
takes place in what remains above the shares of those entitled to 
them, when there is no legal claimant of it; this surplus is then 
returned to the sharers according to their rights ” ,* in other words 
(as shown by the examples in the Sirajiyyah, and the universal 
practice), in the ratio of their original shares. If, in the present 
instance, we have recourse to the empirical rules of the Sir., we 
arrive at the same result; for we are told, when there are two- 
thirds and a sixth, to “ settle the case ” by five. (Sir, 22; 28.) 
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Reducing 4 and to the L. C. D., we get:— 
Husband, -f 

Each daughter’s ultimate share, g 


Example 9.—Husband and 5 daughters. 

Here we have:— 

Each daughter’s ultimate share, f-4-5=^y 

Reducing i and -£$ to the L. C. D., we have:— 
Husband, -fa 

Each daughter’s ultimate share, 4 % 

Example 10 —Wife, 4 tr. paternal grandmothers, 6 
uterine sisters.* 

Wife, | 

Paternal grandmothers, 

Uterine sisters, -g 

As the wife has no return, the paternal grandmothers 
and U. sisters will have all after payment of her 
Hence we have 1 -| or f to be divided in the ratiof of 
a : or 1: 2. 

Tr. paternal grandmothers, -g of - 4 -=^; each 
Uterine sisters, f of f=i; each tg 


* In this and the following example, we have put “ tr. paternal 
grandmothers,’ ’ because the cases are so stated in Maenaghten ; 
but the reader will readily see that, if the word paternal were 
omitted, the result would be precisely the same. Vide Table of 
Sharers, supra, 17, &c.; and ftules of Exclusion, wfi'ci, Chap. X. 

t As in Example 6, so in this and any similar example, it is 
not necessary first to find the actual surplus, for if we have a num- 

r 
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Reducing to the L. C. D.: 

Wife, if 




Each tr, pat. grandmother, 

Each uterine sister, /g 

Example 11 .—Wife, 9 daughters, 6 tr. paternal 
grandmothers. 

Wife, i 
Daughters, f 

Tr. paternal grandmothers, f 
Deducting the 'wife’s share, as she has no return, 


or |, to be divided in the ratio |:f, or 


we have 1 ■ 

4:1. 

Daughters’ ultimate share, | of -}■ _ . 

Tr. paternal grandmothers’ ultimate share, 4 of f= 
each 


-JL. 
' 1.0 > 


each 9 7 o 


_ 7 _. 

4 0 1 


240 


bev m + n + p, and n = a + b, and we divide p (the actual surplus) 
in the ratio a : b, we get:— 

a b 

a b l > ' & + h ^ 

And if we divide n + $ (the whole property less the wife’s share) 
in the same ratio, we get:— 

+1, >> 7+%+* 

a n +• ap 


hnt 


Similarly 


a + b 


(«■+ p) 


a -f b 
a 

= a -f —-~.jp 

& -f- b 

,(n + p) = &+-—ri J 


a- + &' Jr/ ® + & ■ 

Consequently, the result obtained by dividing the whole property- 
less the wife’s share in the ratio of the other shares is the same 
as that obtained by so dividing the actual surplus and adding the 
quantities thus obtained to the other shares. 
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Reducing ^r, -j-fo, to the L. 0. I)., we have:— 
Wife, 

Each daughter,/^-o 

Each tr. paternal grandmother, 

In the simpler class of cases, where there is no person 
who is not entitled to partake of the return, the pro¬ 
blems may be still more easily solved by iderely diminish¬ 
ing the entire number of parts, or L. G. D. of the 
original shares, so as to make it equal to the aggregate 
number of parts required. Thus, from Example 6 , 
p. 115, we have:— 

Mother, -5 

Each daughter, §, or -f 

Therefore, in all, 

x 3 2 . 5 . 

6 ) 61 65 U1 6 

Diminishing the L. C. D. to 5, we have and the 
division will be, 

Mother, | 

Each daughter, f* 


* This simple method may be proved in the same way as the 
“increase” (supra, 111). It occurred to the author, long after 
the issue of the first edition of this work, from pondering over the 
words, “ The return is the converse of the increase ” (Sir. 21 ; 27). 
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CHAPTER IX. 

OF VESTED INHERITANCES. 

When a person who has inherited a portion from another 
dies before the estate has been distributed, his portion 
vests at once in his own heirs. Consequently, when the 
actual distribution is effected, his share or portion must 
be divided among those entitled to inherit from him, 
some of whom may be entitled to inherit from the first 
deceased and some not. It is usual to state the portions 
of those who ultimately succeed in fractions of the 
original estate. We shall show how this may be done, 
by working out an example (slightly altered from Macn. 
Princ. 181) by means of ordinary ari thmetic. 

Example. —Wife: by her , 2 sons and 2 daughters; 
wife dies, leaving a father ; then one daughter dies, 
leaving a husband. 

Here we have first to consider what would be the 
portions if the wife and daughter had not died. Re- 


Ml NtSTfty 



membering that the wife is a sharer, and that the 
children are residuari.es, we have:— 


Wife, i 

Residue to be divided in the ratio 4:2, or 

2 : 1 . 

Sons, § of £= o; each fa 

Daughters, | o{ g=fa; each -fa 

Now the wife dies, leaving her father a sharer, and 
the four children residuaries. 

Wife’s father, $ of £=fa 

Residue 1.—•$•=$, to be divided in the same ratio as 
the former residue, hence:— 

Each son, ^ of f of rfr 

Each daughter, -ail' 

Adding these to the original portions, we have:— 

Each son, fa jfa^-ifa 

Each daughter, fa\ 

Lastly, one daughter dies, leaving her husband a 
sharer, and two sons (her brothers), and a daughter 
(her sister), residuaries. The wife’s father, being a 
false grandfather of the daughter, takes nothing from 
her,* as she has heirs living, and a false grandfather is 
a d. k. 

Daughter’s husband, of gfa—'afa 

* In tlie previous editions of this book, “ wife’s mother ” oc¬ 
curred instead of “ wife’s father.” The author, like Mr. Maenagbteu 
before him, overlooked the circumstance that the wife’s mother 
would he a tr. grandmother of the deceased daughter, and would 


/ 
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Residue 1—-|=|, to be divided in the ratio 4:1. 

Eaclj son, | of | of .M — rHo 
Daughter, jffo 

Adding these to the portions last found, we have: 
Each son, —6JLZ_ 


Daughter,- 


1440 1440 

4i7 _ 5 1 7 


81 9880 — 288 0 

Reducing -fife, tVso> to the L. C. I)., we 


have: 


Wife’s father 

6 0 

* 2 8 8 0 

Daughter’s, husband 

• 2 8 8 0 

Each son 

10 34 
* 2 8 8 0 

Daughter . 

.. 517 ... 

28 80 


The Sir. is very brief on the subject of vested in¬ 
heritances, and does not allude to it as affecting the 
D. K. But the principle involved is assumed, rather 
than directed by precept, even as regards the heirs, 
and appears, in fact, to be alluded to merely for the 
purpose of giving the requisite arithmetical directions 
for calculating the ultimate shares. The same prin¬ 
ciple may therefore, it is submitted, be safely assumed 


therefore be entitled to -} of her so as to disturb the ultimate 

result very considerably. The error was discovered and pointed 
out by Mr. Alexander C. Tate, a gentleman studying for the Indian 
Civil Service, to whom the author has much pleasure in tendering his 
acknowledgments. It is probable that the example was found 
by Mr. Maenagliten in a correct form in some native treatise, but 
that the word “ mother” was accidentally substituted for “ father ” 
in the MB. or the proof sheets of his work. 
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as to the D. K. so far as it may be found applicable- 
Thus, if a man leave three sons of different deceased, 
daughters, and one die before distribution, it may be 
assumed that the survivors, having originally taken 
each will now take as follows:— 

Surviving daughter’s sons, each gof-g, or j 

And, in like manner, if the deceased leave two sons 
of one deceased daughter and two sons of another, and 
one daughter’s son die before distribution, it may be 
reasonably assumed that the portion of the deceased 
daughter’s son will go to his own brother, as his heir, 
and not to his cousins, who are only his D, K. Thus, 
as each daughter’s son would originally have had £, the 
ultimate portions may be assumed to be:— 

Two sons of one daughter, each \ 

Surviving son of other daughter, or ^ 

The above supposed instances are of a very simple 
kind; but it seems clear that the principle, if recognized, 
may lead to problems of a varied and important 
character. 
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CHAPTElt X. 

OP EXCLUSION. 

The broad rules which distinguish sharers from residu- 
aries and regulate the shares of the former are supple¬ 
mented and modified by certain regulations, giving a 
preference to some persons over others, which are called 
rules of “ exclusion.” It will readily be seen that, 
without such rules, innumerable relations in very diffe¬ 
rent degrees might all inherit together. The parents, 
children, husband, and wife,* ai'e not liable to exclu¬ 
sion under any circumstances. 

There are two general rules of exclusion laid down 


* Sir. IB ; 15.—It will be remembered that when there are sous 
the daughters are not sharers. This, however, and similar cases 
are not cases of exclusion, as the females become, ipso facto, resi- 
duaries. 




in the Sir. The first is, that whoever is related to the 
deceased through any person shall not inherit while that 
person is living. Thus, for instance, a true grandfather 
is excluded, both as sharer and as residuary, by the 
father; a brother, sister, 0. brother, or 0. sister, is also 
excluded by the father ; a son’s son or son’s daughter is 
excluded by the intermediate son.* To this rule there 
are, however, these important exceptions, that brothers, 
sisters, U. brothers, and U. sistei’s, are not excluded by 
the mother, f 

The second of these rules is, that “the nearest of 
blood must take ”; and by “ nearest of blood ” is meant 
a relation of the whole blood as distinguished from a 
relation by the father only. $ Thus, if brother excludes 


* Sir. 4, 5, 8,13 ; 6, 8,11,16. As to exclusion by other sons, 
vide infra , 128. 

f As to brothers and sisters, vide Sir. 8 ; 11, and vide an example, 
Shar. 82, 83, and supra, Chap. VIII., Ex. 3, where a sister is shown 
to take simultaneously with the mother. As to U. brothers and 
sisters, vide Sir. 13 ; 16, and vide Chap. VIII., Ex. 3. The Sir. 
gives as a reason in the case of the U. children, that the mother 
u has no title to the whole inheritance,’ ’ but this is not a sufficient 
argument, for the IT. children are excluded by a daughter or son’s 
h. 1. s. daughter, to whom the same argument, if valid, would apply, 
Sir. 4 ; 6. The doctrine, however, is too clearly shown by express 
precept to be shaken by the want of a priori reasons. 

+ Sir. 13 ; 16, where the reader is directed to the “ Chapter on 
Residuaries ” for the explanation of the words “ nearest of blood.’’ 
Referring to that chapter, we find the words : “ Then the strength 
of consanguinity prevails j I mean, he who has two relations is 
preferable to him who has only one relation, whether it be male of 
female, according to the saying of Him, on whom be peace! 
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a 0. brother, and a brother’s son, pat. ancle’s son, 
father’s pat. uncle’s son, or father’s father’s pat. uncle’s 
son, excludes a corresponding 0. relation.* * And, in 
like manner, a sister who becomes a residuary by the 
presence of a daughter excludes a 0. brother, notwith¬ 
standing her inferiority of sex.f On the other hand, 
the U. relations are net excluded on account of u blood,” 
and the U. brothers and sisters will therefore take their 
share, notwithstanding that there be also brothers and 
sisters of the whole blood. $ 


4 Surely kinsmen by the same father and mother shall inherit 
before kinsmen by the same father only*’ ” It is submitted that 
for “ whether it be male or female,” we should read, “ whether he 
(or she),” Le> the claimant, not the medium of relationship, “ be 
male or female”; for all the illustrations relate to C. relations, 
whose “ one relation ” to, i.e . medium of connection with, the 
deceased, is male; and the quotation from the Prophet bears out 
the same view. Moreover, U. brothers and sisters, the only IJ. 
relations who are among the heirs, are certainly not excluded by 
the whole blood, as will be shown in our text, so that the rule, as 
applied to U. relations, is simply inoperative. 

* Sir. 10, 11; 13, 14, 
f Sir. 10; 13. 

t Sir. 4, 6. “ The mother’s, children are excluded by children of 

the deceased and by son’s children, how low soever, as well as by 
the father and the grandfather ”—-not, he it observed, by brothers 
or sisters of the whole blood. (For “ son’s children ” we must of 
course read son’s h. 1. s. children; as sons’ daughters’ children or 
the like would be D. K .; and, similarly, for “grandfather” we 
must read tr. ,grandfather.) As to this point, see also supra. 
Chap. ITU., Ex. 3, showing that when there are sisters and U. 
sisters, the CJ. sisters take their share, •§-, notwithstanding the pre¬ 
sence of the sisters. 







It must be borne in mind, however, that the second 
rule is subordinate to the rule which gives to sharers a 
right to certain definite shares, and, to that extent and 
no more, a preference over other persons. Thus, sisters, 
except in the case above mentioned, do not exclude a 
C. brother, but only take their share, and the 0. brother 
takes the rest as a residuary. Similarly, it (the second 
rule) does not enable a single sister to claim anything 
more than her allotted share; thus, if there be one sister, 
she does not actually exclude a 0. sister, but only takes 
her own and the 0. sister takes the remainder of 
the sisters’ portion, ■§, after deducting the -g-.* 

In the application of this rule a question may arise, 
if there be sisters and C. sisters, and also daughters’ or 
sons’ daughters, whether the sisters and C. sisters will 
be entitled together after payment of the daughters’ or 
sons’ daughters’ shares, or whether the C. sisters will be 
excluded. The latter alternative may safely be assumed, 
to be correct, for it has been seen that a sister excludes 
a C. brother when both are residuaries, and the same 
principle seems to apply, a fortiori , as between sisters 
and 0. sisters when both are residuaries. 

A third general rule is, that a person who is himself 
excluded may exclude another. An illustration of this 
rule will be seen, infra, in the case of true grand¬ 
mothers. It may be added that such a person may 


* Sir. 2, 7, 8 ; 2, 9, 10, 11; and vide supra, 20. 
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“ exclude imperfectly,” i.e. cause another to take a 
smaller share. Thus, two brothers, though themselves 
excluded by the father, will cause the mother to take 
^ instead of But a person incapable of inheriting 
cannot, in the opinion of the author of the Sir., exclude 
another, or even cause him to take a smaller share. 
Thus, a son who is an infidel will not exclude a bro¬ 
ther who is a believer, though he would exclude him 
if both were believers. On the other hand, Ibnu 
Masuud maintains that such a person may “exclude 
imperfectly ”; in other words, cause another person to 
take the smaller instead of the larger share.f 

To the above three general rules may be added, in 
the case of reSiduaries in their own right, a fourth, 
which is found in the Chapter on Besiduaries in the 
Sir., namely, that a preference is given on account of 
proximity of degree; in other words, that the nearer 
excludes the more remote.$ Thus, it is clear that a 
son will exclude the sons of another son, as well as his 
own ; that a son’s son h. 1. s. will exclude a still lower 
son’s son, even if not descended from himself; that a 


# This is shown by an extract from the Shar. which is not in¬ 
cluded in Sir W. Jones’s “ Commentary on the Siraiiyyah.” Vide 
Bail, M. L. I„ 42. 

f Vide infra, Chap. XIII., where the subject of persons who may 
not inherit is treated at greater length. 

$ Sir. 10; 13. “A preference being given, I mean a preference 
in the right of inheritance, according to proximity of degree.” As 
to the effect of the division into classes on this rule, vide swpra, 
50. 
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brother's son will exclude a pat. uncle’s son, a pat. 
uncle’s son a father’s pat. uncle’s son, and so on. It 
must be remembered, however, that this rule is not 
laid down as to sharers, or as between sharers and 
residuaries; and we find, accordingly, that a true grand¬ 
mother is not excluded by a daughter, or a son’s 
daughter by an actual daughter or higher son’s daughter*; 
and that pat. uncles or sons’ sons h. 1. s. are not excluded 
by daughters.f It may be further observed that the 
rule now under consideration is not expressly stated to 
extend to females who, being primarily sharers, have 
become residuaries; but their rights are perhaps suf¬ 
ficiently defined by express precept. 

Besides the general rules above mentioned, which will 
account for a great many instances of exclusion, there 
are several special cases which depend entirely upon 
authority. These are sometimes at variance with the 
general rules of exclusion, and sometimes with the rule 
which places sharers, to the extent of their shares, above 
residuaries. J Thus, a son, or son’s son h. 1. s., though a 
residuary, excludes sisters and lower sons’ daughters, who, 


* Thus we find, as a case of return, “four wives and nine 
daughters, and six female ancestors.”—Sir.* 24; 29. And cases 
in which a tr. grandmother and a daughter inherit together are 
also found at Sir. 26, 2 7 ; 31, 32 ; &c. As to a“ son’s daughter,” 
we know that she takes after the actual daughter has taken j,. 
Vide supra, 19. 

' t An example of the former combination is found in Sir. 19; 24 
For the latter, see the rule of tashUb, supra, 37, &c. 
t Vide mpra, 11, 12. 


9 
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in the absence of certain specified relations, are sharers; 
and a son’s son h. L s. excludes brothers, even though he 
may be farther removed from the deceased. Under these 
circumstances it is best to rely on authority whenever it is 
possible to do so; and, fortunately, the numerous though 
scattered statements in the Sir., together with some 
assistance from the above general rules when there is 
nothing to contravene them, enables us to form the 
following table, which presents the best known in¬ 
stances :— 

Son’s son h. 1. s., excluded by . son, or higher son’s 

son.* 

Brother „ . son, son’s son h. 1. s., 

father, or (perhaps) 
tr. grandfather.f 


* Sir. IB ; 16. “ The son,” but the case of tasWb , supra, 37, &c., 

and the rule as to proximity of degree among residnaries, supra, 
128, show the exclusion by any son, and also by any higher 
son’s son. 

f The respective lights of the tr. grandfather and of the bro¬ 
thers, &c., on the supposition of %<w-exclusion, are discussed, 
supra, 29, &c. The author of the Sirajiyyah apparently inclines 
to the opinion that brothers and sisters and C, brothers and C. 
sisters are not excluded by the tr. grandfather, for he states positively 
that they are excluded by the son, son’s son, and father, 4< as it is 
agreed,” and adds the words “ and even by the grandfather accord¬ 
ing to .A u Hanffa,” thus appearing to imply that the doctrine of ex¬ 
clusion by the grandfather is not generally approved. Vide Sir. 8; 11. 
It is true that in another place he states that Abubecr the Just and his 
followers adhere to the opinion of Abu Hanffa, and that ‘‘judgments 
are given conformably to it,” vide Sir. 24; 29 ; but in the same pas¬ 
sage he cites five authorities, including the celebrated names of Abu 
Yusuf and Muhammed, against the view of Abu Hanffa. Upon the 



OF EXCLUSION. 


131 


Sister excluded by 

C. Brother „ 


C. sister 


Son’s h. 1. s. daughter „ 


U. brother 


same as brother, 
same as brother, or 
brother, or sister 
when a residuary 
with another female, 
same as brother, or 
two or more sisters, 
or brother, or, sem- 
ble, sister when, &c. 
two daughters or higher 
son’s daughters, son, 
or higher son’s son.* 
child, son’s h. 1. s. 
child, father, or tr. 
grandfather. 


whole, therefore, it may be fairly concluded that he thought the 
balance of authority to be against that view. We find also in the 
Shar., in relation to the same subject, the words “ as the best lawyers 
agree, dissenting on this point from their master Abu Hamfah, 
(Shar. 67), which seems to show that either Sharif or his translator 
considered the point to be settled against the doctrine of Abii Ham'fa. 
But, later in the same wort, Sir William Jones tells us that “ the 
dispute is now settled among the Sunnis according to the opinion 
of Abii Ham'fa ” (Shar. 90) ; and it is said that the same doctrine 
is approved in the Durr-ul-Mukhtar and Fat&wa Alamgiri. ( Vid& 
Tag. Lect., 1873 ; 97,108,109.) It seems probable, therefore, that 
the doctrine of exclusion by the tr. grandfather may he the correct 
one at the present day ; hut, on a point of such importance, as to 
which there exists so serious a conflict of opinion, the author feels 
that his duty can only he properly discharged by stating, as far as 
possible at present, the arguments and authorities on both sides. 

* Sir. 5; 8.—“ The son himself ” ; hut it is clear that this 
extends to any son or higher son's son. Vide case of tanhbib, 
supra, 37, &c. 

9 * 
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U. sister excluded by 

. same as U. brother. 

Tr. grandfather „ 

. father, or nearer tr. 
grandfather.* 

Tr. pat. grandmother „ 

. father, mother, inter¬ 
mediate tr. grand¬ 


father, or nearer tr. 
grandmother (even 

• 

though in a different 
line). 

Tr. mat. grandmother „ 

. mother, or nearer tr. 
grandmother (even 
though in a different 
line). 


The fact that a nearer grandmother in one line may 
exclude a more distant grandmother even in another 
line, leads to this curious result, that a grandmother 
who is herself excluded may exclude another .f Thus, 
the father’s mother, though herself excluded by the 
father, will exclude the mother’s mother’s mother, so 
that the father will take the whole. $ The result of this 


* Sir. 4 ; 6.—“ The father ” ; but obviously a nearer tr. grand¬ 
father also, on account of his “ proximity of degree,” and also on 
account of bis being the “ mean of consanguinity.” 
f Sir. 9; 12. Sliar. 74, 75. 

+ The author has thought it best to confine the word “ exclu¬ 
sion ” to its natural sense of total exclusion. In order, however, 
to save the reader from confusion, it may he well to remind him 
that in the Sir. the word is used in a wider sense. Thus, the 
husband, wife, mother, Ac. are considered liable to imperfect 
exclusion (Sir. 13; 15), which occurs whenever, by the presence 
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rule may sometimes be rather surprising, for the father, 
standing alone with the mother’s mother’s mother, would 
take only but her exclusion by the father’s mother 
gives him the whole. A similar anomaly cannot occur 
in the case of the mother, for she herself (as seen in the 
table) excludes the true grandmothers in all lines; 
but it may, of course, take place in a higher generation, 
e.g. the father’s father’s mother, though herself excluded 
by the father or father’s father, would exclude the 
mother’s mother’s mother’s mother, to the advantage of 
the father or father’s father, as the case might be. 

It will be observed that the tr. pat. grandmother 
is stated in our text to he excluded by the “inter¬ 
mediate ” tr. grandfather ; but it seems quite open to 
argument that she is excluded by a nearer tr. grand¬ 
father even if not intermediate, e.g. that the father’s 
father’s mother’s mother would be excluded by the 
father’s father’s father. The reader is recommended, 
however, to peruse carefully the passage (Sir. 8, 9; 12) 
in which the doctrine of the exclusion of tr. grandmothers 
is declared, and he will probably come to the conclusion, 
in common with ourselves, that as the father’s mother 
“ even in the highest degree ” “ takes with the grand¬ 
father” (i.e. her own husband), “since she is not related 
through him,” so will any tr. pat. grandmother be entitled 


of certain other near relations, they are deprived of a larger share, 
and obliged to be contented with a smaller. The instances of 
this partial deprivation are enumerated in the Table of Sharers, 
eupra, 17, &c. 
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to take in the presence of any tr. grandfather except 
a tr. grandfather through whom she is related to the 
deceased. 

The chapter on Exclusion in the Sir. is placed con¬ 
siderably earlier than the chapters on the D. K.; and, 
as the subjects of proximity of degree, strength of blood, 
&c. are separately dealt with in those chapters, it may 
be presumed that the chapter on Exclusion is not meant 
to have'any application to the D. K. 
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CHAPTER II. 

MISCELLANEOUS EXAMPLES ON SHARERS AND RESIDUA LIES.* 

W.e subjoin a few miscellaneous examples, of which the 
greater part are taken almost at random from the large 
mass of precedents of inheritance in Macnaghten’s 
“ Principles and Precedents,” in order to show the general 
applicability of the arithmetical methods which we have 
used above. The render will find that the results here 
arrived at coincide with those stated by the native law 
officers consulted in the several cases. 

Example 1 . —Wife, mother, and sister. 

Wife.| 

Mother ^ 

Sister.i 


# Although the P. K. are occasionally referred to in these ex¬ 
amples, the allusion to them is so slight that the above title will 
not, it is hoped, seem inappropriate. 
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But, l+i+i=-^+i 4 2 +A=Ti or more than the 
whole. The doctrine of the increase therefore applies, 
and the property must be divided into 13 instead of 12. 
Hence we have:— 


Wife 

Mother 

Sister 


tS 

* 


Example 2.—Three sons, two daughters, son’s son, 
and wife, 

The son’s son has nothing, being excluded by the sons; 
wife, i- 

Residue 1—1=|. This must be divided in the pro¬ 
portion 6:2, or 3:1 (since the sons, as compared with 
the daughters, take double shares). Hence we have:— 

Sons, % of I— ||* each yy 
Daughters, | of-1=^5 each ^ 

Reducing |, A, to the L. C. D., we have:— 

Wife . • • - • 

Each son . . • * sr 

Each daughter . . • ih' 


Example 3. —Wife, mother, and two sons. 

Wife .... 

Mother .... 


i 

a 

i 

6 


Residue, 1 —g—-§= 1 —a Z r=31 
Each son . 


xi 

48 
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13, 


Reducing -yf-, to the L. C. D., we have:- 

Wife . 

Mother .... 

Each son 


4?8 


-18 

1_7 

48 


1 
4 

1 

2 


Example 4. —Wife, four brothers’ sons, sister, and 
uncle’s son. 

Wife .... 

Sister . 

Uncle’s son excluded by brothers’ sons. 

Residue 1“|—i=l—|=i, each brother’s son -fe 

Reducing -jV, to the L. 0. D., we have - 

Wife .... 

Sister 

Each brother’s' son . 


_4n 

16 

_S_ 

16 

I 

16 


Example 5. —Three wives, six sons, six daughters. 
Wives, •§•, .’. each ^ 

Residue 1—; to be divided in the ratio 12:6, 
or 2:1. Hence we have:— 

Sons, § of 8 — iVi eac h 

Daughters, | of £=-<&, each r |- 4 - 


Reducing -fc, ? 7 f , xfr> 
Each wife 
Each son 
Each daughter 


to the L. C. D., we have:- 


— 6 — 

144 

_UL 

144 


144 


Example 6.—Wife; by her , three sons B. C. D., and 
two daughters E. F.; by another wife, a daughter G.; 


misr/fy 




138 


MISCELLANEOUS EXAMPLES 


before distribution, the wife, B., C., a,nd G. die succes¬ 
sively. This is a case of vested “ inheritance.” 


Wife 


Residue 1—£==f, to be divided in the ratio 6:3, or 

2 : 1 . 


Sons, | of 1 =iV; is 
Daughters, each -fa 


Now the wife dies, and her share is divided among 
her own sons and daughters (G. is not her daughter and 
takes nothing fromlief) in the ratio 6 : 2 or 3 : 1 . Hence 
we have ; — 

Sons, f of each 3 % 

E. and F., each 3-4 

Hence, adding these to the original shares:— 

Sons, each 

E. and F., each gW 

G. (as before), --/g 

Next the son B. dies; G., being a C. sister, is ex¬ 
cluded by the actual brothers, and B.’s portion is 
divided between C. D. and E. F. in the ratio 4: 2 , or 
2:1. Hence:— 



E. F., each jf-f-g- 

Adding these to the portions last found, we have :— 


E. F., each 4 %% 
G. (as before), - 7 % 






Afterwards C. dies, and his portion goes to JD. and 
E. F. in the ratio 2:2, or 1:1. Hence:— 


1) X n f _6j _ 35, 

3 U1 216 —43 2 

E. F., each - 8 ^ 4 - 

Adding as before :— 

T) AS, I .66 —igg_ftA. 

u ) 216 I 432 — 433 — 144 

E. F., each 

G. (as before), -fa 

Lastly, G. dies, and as she has no brothers or 
sisters of the whole blood, her portion is divided be¬ 
tween D. E. and F. The ratio is again 2:2, or 1:1, 
and we get: — 

T) X n f JL - Z_ 

U ’1 2 OX 72—144 

E. F., each 

Adding, as before: — 

6 B I _t__ xs__ i 

U -1 1 4 4 I 144— 144 —2 

E. F.,* each=2^g=j 

Reducing |, |, to the L. C. D., we have D. -f, 
E. F. each The fractions thus obtained are identical 
with those given in Macnaghten ; where, however, 


# In order to economise space, we have omitted, throughout 
this example, the actual calculation of the daughters' portions; 
but the reader can easily work them out, and will find that at each 
stage they come out as we have given them, i e. each daughter’s 
portion exactly half of each son’s portion. In this case the ulti¬ 
mate result might have been easily foreseen, but we have thought 
it desirable to work it out, as this is one of the most elaborate cases 
pf vested inheritance given by Macnaghten. 


7 
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they are expressed in the more bulky fotm' of• 
rV^jTT; for, as we have observed elsewhere, the old 
Arabian methods provide no rule for reducing fractions 
to lower terms.* 

Example 7 .—Mother, wife, and daughters of IT. 
brother. 

Mother . . . • • i 

Wife . . . - i 

The U. brothers’ children are distant kindred, and 
consequently, as there are sharers, they take nothing. 
But ^ and ^ do not exhaust the whole; therefore, this 
is a case of return; and, as a wife cannot partake in the 
return, the mother will get, after payment pt the wife’s 
share, all. Hence we have, finally:— 

Mother . . . •. . • f 

Wife . . . • • i 

Example 8 .—Husband, mother, and daughter by 
former husband; husband dies before distribution, leav¬ 
ing wife, mother, and father; daughter dies after hus¬ 
band, also before distribution, leaving mother’s mother 
(identical, of course, with the mother of the proposita),f 


* Vide supra, 83, note. 

f Sir. 27 ; 32. Shar. 91. The author much regrets that, having 
overlooked the fact that the daughter’s mother was identical with 
the mother of the proposita, he worked out the later stages of this 
question erroneously in “A1 Sirajiyyah reprinted.” He would 
have taken an earlier opportunity of correcting this error, hut un¬ 
fortunately he did not discover it till after the second edition of 
this work was published. 
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two sons, and daughter. Afterwards, still before dis¬ 
tribution, mother (daughter’s mother’s mother) dies, 
leaving husband and two brothers, this is a case of 
vested inheritance. 

Husband . . • • • 1 

Mother . . $ 

Daughter . • . ' . . • • a 

But these fractions do" not exhaust the whole, there¬ 
fore this is a case of return; and, as a husband cannot 
■partake in the return, w.e have iV to be divided in the 
ratio | :i,,or 1:3, and added to the mother’s and 
daughter’s.shares, so that we get:— 

Mother, of T V, or f\ 

Daughter, |+f of fa, or 
Now the husband dies, and we have:— 

Mother and daughter as before. 

Husband’s wife, \ of |-=ta 
H usband’s mother, j of (*—rft), or fe 
Husband’s father,* y— or i 
Afterwards the daughter dies, and we have: 
Husband’s heirs as before. 

Mother (the daughter’s mother’s mother), 

T^t + 6 °f iV or TS 

Daughter’s sons, each f of % of tV, or A 
Daughter’s daughter, l of | of j®ff> or ‘s’s 

* The father, it will be remembered, takes all that is left after 
the other shares when there are bo childreB, vide supra, 26. 

f This is the mother’s share directly from the proposita, as 

ascertained above. 
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Lastly, the mother dies, and we have:— 

Husband’s heirs and daughter’s sons and 

daughter as before. 
Mother’s husband, of - 3 %, or 


Mother’s brothers, each | 

of 

9 

"6 4? 

OT dhr 

Reducing the fractions to the L. 

c. 

D., 

we have 

Husband’s wife 



8 

128 

Husband’s mother . 



a . 

128 

Husband’s father . 



JUL 

128 

Daughter’s sons, each 



JUL 

X 2 8 

Daughter’s daughter 



1 2 

12 8 

Mother’s husband . 



1 8 

1 2 8 

Mother’s brothers, each . 


• 

9 . 

128 
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EXAMPLES FOR PRACTICE ON SHARERS AND RESIDUARIES.* 

In this, as in our second edition, we have thought it 
desirable to add a few Examples not worked out , in order 
to stimulate the industry and exercise the ingenuity of 
the student. These “Examples for Practice” are all 
taken from the opinions of native law officers recorded 
in reported cases, with the exception of one or two 
which have been selected from the Sirajiyyah. The 
reader must expect to meet with “ return,” “ increase,” 
or some other special feature, in almost every case; for 
it is rare, in actual practice, to find the simple instances 
which theoretical instruction provides as a kind of 
tender fare for the young beginner. With this warn¬ 
ing, we commend the “ Examples tor Practice ” to our 


* See Note on title of Chap. XL, which is also applicable to the 
title of this Chapter. 
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readers, who, with a thorough knowledge of the pre¬ 
ceding part of the book, and a resolute determination 
not to be beaten, will be sure to be able to give,a good 
account of them.* 

Example 1.—Husband, father, mother. 

Answer. —Husband, father, mother, -g-; 

( or > lit; o)* 

Example 2 .—Son, daughter. The daughter dies, 
and leaves a son, F.useehoodeen. Fuseehoodeen dies, 
and leaves a son, Ali, and a daughter, Wajida. Ali 
dies. What portion of the original estate does Wajida 
take? 

Answer .— 

Example 3. —Wife, brother, mother. Mother dies. 

Answer. —Wife, j- ; brother, f; 

(or, ; i%). 

Example 4.—Wife, son by her , wife’s mother, son of 
half-brother, f Son dies. 


* It may be as well to mention that the author has worked out 
all these examples more than once by the rules of European 
Arithmetic, and that the results in every instance coincide with 
those given by the native law officers. 

f This must, of course, be a half-brother by the father's side, or 
C. brother. The reader will remember that the U. brother's son is 
a. d. k., and would therefore take nothing in the presence of the 
wife and son. 
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Answer. —Wife, son of half-brother, j‘ 


2 > 


( 


or 


JLO. _L_ 4 \ 

> 24 5 2 4 /‘ 


Example 5. —Two sons, Husuri Ali and Himmut 
Ali, mother, wife Zeinub, the mother of Himmut Ali. 
Another wife, Zeb-oon-nissa, mother of Husun Ali, and 
after her, Aloo Thakoor, another son of propositus by 
her, have died before propositus. Zeb-oon-nissa’s dower* 
absorbed the whole estate. 

Answer. —First: On Zeb-oon-nissa’s death propositus 
(her husband), -J; sons Husun Ali and Aloo Thakoor, 
each -|. Secondly: On Aloo Thakoor’s death, his f 
go to propositus , who therefore has £. Thirdly: On the 
death of propositus, the -f which have come to him will 
be distributed thus:—mother, jg, wife Zeinub, £; sons 
Husun Ali and Himmut Ali, each ; ■ and the ultimate 
fractions of the original estate will be (remembering 
that Husun Ali has already), mother, wife 

Zeinub, ; son Husun Ali, ||f; son Himmut Ali, 

8 5 

Toe- 

Example 6. —Husband, daughter, brother, three 
sisters.! 


* The dower of a wife may be fixed at any amount, however 
large; and if it should be so large as to absorb the whole estate, 
it excludes the inheritors, as it is held to be a debt. It descends 
in the same way as other property; and, consequently, the hus¬ 
band, the very person from whom it is derived, will take his share 
as an heir if his wife dies before him. The present example affords 
an instance of that contingency. 

t This example (as far as it goes) affords an illustration of 
the doctrine maintained supra, 43, that when there are brothers 

10 
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Answer.- —Husband, £ ; daughter, \ ; brother, yyy ; 
sisters, each (or ’fej, -|yy, To)' 

Example 7.— Wife, son by her, mother, brother. 
Son dies, then mother dies. 

Answer. —Wife, if ; brother, §f (or ff, ft). 

Example 8. — Son, two daughters, Misree Khanum 
and Janee Ivhanum, both married to Moohummud 
Tukee. Son dies. Misree Khanum dies, leaving two 
sons, Ali Nukee and Husun Uskuree. Janee Khanum 
dies. Lastly, Husun Uskuree dies.* * 

Answer. — Moohummud Tukee, ff ; Ali Nukee, yy. 

Example 9. —Two wives, daughter. One wife, leav¬ 
ing her daughter’s son, who is not descended from the 
propositus , dies. The other wife, the mother of the 
above-mentioned daughter of propositus, dies. 

Answer. —Wife’s daughter’s son, yyy; daughter, if. 

and sisters and also daughters, the brothers and sisters will take 
the residue after payment of the daughters’ shares, each brother 
taking a double share. 

* This example presents the singular feature of two sisters 
married to the same man. One sister dies, leaving two sons ,* the 
other dies after her, childless, The second sister’s property, after 
the husband ha3 taken half (the lady herself being childless), goes 
equally between the two sons, as her sister’s children, and therefore 
her own D. K. As her step-children they could, of course, take 
nothing from lier, being, in that character, neither sharers, residua- 
ries, nor distant kindred. It will be observed that this example 
illustrates the doctrine that a, husband has no return (supra, 
Chap. VIII.) in a striking manner, the D. K. of Janee Khanum 
taking what remains after payment of her husband’s share. 
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Example 10. —Two wives, mother, son. Mother 
dies. One 1 wife, the mother of the son, dies. 

Answer .—Surviving wife, ^ s -, son, f-f (or -4^, |f). 

Example 11.—Wife, two daughters, son (missing). 

Anmer.— Wife, daughters, each y 7 o ; hut the miss¬ 
ing son’s part, “1^, to be restored to him if he returns, 
each daughter giving up -3^; (or -j^-, but, if son 


returns, •&, f|). 


Example 12. —Wife,* two sons, four daughters. One 
of the sons dies, leaving three sons, i.e. son’s sons of 
the propositus. 


Wife, ■§-; son, each daughter,-^; each son’s son, 



Example 13. —Mother, wife Zuhooroonissa and two 
other wives, daughter Fyzoonissa (being the daughter 
of Zuhooroonissa), and two other daughters, brother. 
Daughter Fyzoonissa dies. 

Answer. —Mother, j; wife Zuhooroonissa, a'/e; other 
wives, each ; surviving daughters, each -$?; brother. 



# It must be assumed that she is not mother of the son who 
dies, for, if she were, she would partake of his estate. 

10 * 
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Example 14 .—Wife (being father’s brother’s daughter, 
or first cousin, of her husband), son, daughter, brother. 
Son dies; daughter dies, leaving husband, son, and 
daughter; wife dies, leaving father’s brother’s son (the 
brother above mentioned of the propositus); daughter’s 
son dies; brother dies, leaving son ; daughter's husband 
dies, leaving daughter, (the daughter’s daughter above 
mentioned).* 

■ Answer. —Daughter’s daughter, f-§ ; brother’s son, 

37. 

7 2 ) 

2 10 . . 2 , 2.2 \ 
f 0r j 432) 432.fi 

Example 15. —Wife, by her, son Enayut Hosein and 
daughter, son by a previously deceased wife. Daughter 
dies, leaving a son and two daughters; wife dies. 

Answer. —Son Enayut Hosein, ■£•§£; other son, - 2 V, 
daughter’s son, daughter’s daughters, each 

484 . 336 . 70 . _3_5.1 

V 01 1 9 6 0 ? 960? 960? 960/* 

Example 16 .—Eour wives, nine daughters, six true 
grandmothers. 

Answer. —Wives (each), -3V; daughters (each), ^ 0 -; 

true grandmothers (each), 3-40 j 

/nv 4 5 . 112 . 4.2. \ 

v 01 5 1440) TiTO) 14 40/“ 


• In this example it must be assumed that the wife is the mother 
of the son and daughter, and that the daughter’s husband is the 
father of the daughter’s son and daughter’s daughter. 
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CHAPTER XIII. 

SPECIAL EIGHTS AND DISABILITIES. 

Posthumous Children, 150.—Hermaphrodites, 153.— 
Lost or Missing, Persons (in hdc , Believing Cap¬ 
tives), 158.—Persons .Dying Together, 161.—- 
Inheritance by other Titles than Relationship or 
Marriage, 162.—Acknowledgment of Person as 
Brother by Son, 180.—Acknowledgment of 
Person as Son, ibid .—Persons who may not 
Inherit, 181. -Rights taking precedence of In¬ 
heritance, 188.—Acknowledgment of Debt by 
Inheritor, 193.—Composition df Inheritance, 194. 
—Decrees of the Kazee, 198. 


In this chapter we propose to deal with the various 
outlying points above mentioned, which could not be 
brought conveniently within any of the previous divi¬ 
sions of our subject, but which are so intimately con¬ 
nected with it as to merit a brief notice in such a 
treatise as that on which we are engaged. 
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Posthumous Children. —If a man die, leaving a 
widow, a period of probation called her edit of widow¬ 
hood has to elapse before it is lawful for her to marry 
again, or to have carnal connection. In the case of a 
free woman this period lasts (generally) four months and 
ten days; in the case of a slave, two months and five 
days. But if a woman is pregnant at the time of her 
husband’s dea.th, the edit does not expire till the birth 
of the child.* * * § If a widow confess having broken her 
edit, a child bom of her after her husband’s decease 
cannot inherit from him. But if she do not confess 
having broken it, the child will inherit from the deceased 

O ' 

husband, and others from the child, provided that it is 
bom within the longest possible period of gestation, f 
This period is, according to the more approved and also 
more reasonable opinion, fixed at two years. $ On the 
other hand, if the deceased be not. the child’s father, but 
some other relation, the child will inherit if born in six 
months or less after the death, but not otherwise, six 
months being the shortest period of gestation.§ 


* Hed. iv. xii. 1, 6, 12,15, &c.; Star. 100. The reader is re- 
ferred to the Hed. for the subject of edit generally. 

t Sir. 45 ; 51, where it is stated that if she have not confessed, 
&c., the child will inherit, so that the converse may be inferred-as 
here stated. 

X Sir. 44; 49, 50. Hed. iv. xii. 12 ; iv. xiii. 5. The author of the 
Sir. does not express any preference, but he records the fact that 
Abu Hanifa adheres to the more moderate view. Other old autho¬ 
rities give three, four, and even seven years ! 

§ Sir. 44-, 45 ; 50, 51; and vide Hed. iv. xii. 12. 
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It is laid down that if a wife be pregnant at the time 
of the death of the husband, or any other person from 
whom a child, if born, would inherit, a portion of the 
inheritance must be reserved (or security taken for such 
portion) in favour of the unborn child or children ; but 
the older authorities differ very much as to the quan¬ 
tity, Abu Hanifa saying that the portion of four sons 
or four daughters (whichever is the larger) must be 
reserved ; another authority, the portion of three sons 
or three daughters (whichever is the larger); another 
the portion of two sons; and another, the portion of 
one son or of one daughter. The last opinion might 
be supposed to be that of the author of the Sir., as 
he says that “decisions are made” in accordance with 
it; but in practice he adopts the view of Abu Hanifa, 
as will be seen in an example given by him and worked 
out infra.* 

As a posthumous child, if boro alive, not only itself 
inherits, but may be the medium of inheritance to others, 
and as (it is perhaps scarcely necessary to add) a child 
bom dead is not considered to be born at all, it is im¬ 
portant to know what are the rules for ascertaining 
whether a child is actually bom alive or not.f The 

* Sir. 47; 53 ; “ since the part reserved,” &c., and vide infra, 
Chap. XIV., Ex. 2. 

t Suppose, for instance, that a man were to leave a wife and a 
brother. If a posthumous son were to be born, and then to die, 
the wife, it will readily be seen, would have (as wife) |, and (as 
mother of the child) J of total, T %, and the brother would have 
the residue, ; but if the child were born dead, the mother would 
have ■(, and the brother the residue, f. 





following' rules are laid down in the Sir. for determining 
this important question:— 

“ Now the way of knowing the life of a child at the 
time of its birth, is, that there be found in him. that, by 
which life is proved; as a voice, or sneezing, or weeping, 
or smiling, or moving a limb; and, if the smallest pdi t 
of the child come out, and he then die, he shall not in¬ 
herit; but if the greater part of him come out, and then 
he die, he shall inherit : and, if he come out straight 
(or with his head first), then his breast is consideied; 
I mean, if his whole breast come out, he shall inherit; 
but if he come, out inverted {or with his feet first) then 
his navel is considered.”* 

Examples of the reservation of a portion for posthu¬ 
mous children, and its subsequent distribution according 
to various events, are given below.t 

In working out cases of this description the reader 
must remember that it is necessary to provide for the 
largest claim that can arise, and, consequently, the object 
is first to ascertain what are the smallest portions that the 
living claimants can have, and to allot those as provisional 
portions, while all that remains is treated as the resex ved 
portion. The manner in which this may be effected 
will be understood from the working of the examples, 
and it will also be ‘seen how the reserved portion is 
to be dealt with in the various events that may arise ; 
any part of it that is not required for posthumous children 


* Sir. 45; 51. 

f Infra ? Chap. XIV., Ex. 1, 2, 
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being restored to the original claimants according to 
their respective rights. 

Hermaphrodites. —A khoonsa, or hermaphrodite, is 
defined as a person having the generative organs of both 
sexes. The Moohummudan law divides such persons 
into three classes, those in whom distinguishing tokens 
of manhood appear alone or preponderate, those in whom 
distinguishing tokens of womanhood appear alone or 
preponderate, and those in whom neither appear or both 
appear equally. The first sort are accounted males, the 
second females, the third are called “ equivocal ” or 
“ ambiguous ” hermaphrodites, or hermaphrodites 
“ whose sex is quite doubtful.” It is only with the last 
sort that we have to deal here ; but it is important to 
remember that a hermaphrodite of doubtful sex during 
infancy will, if distinguishing tokens appear when it 
arrives at maturity, be considered to be a male or a 
female as the case may be. # 

According to Abu Hanifa, an equivocal hermaphro¬ 
dite takes the same portion as a male or a female on 
the same level, and if there be no such male or female, 


* Hed. liii., “ Section i.” 1,2; “ Section ii.” 10. Sir. 42; 48. The 
Iledaya gives minuto details as to the tests to he applied in order 
to distinguish the sex, first, in early age, and afterwards, at the age 
of maturity. As, however, these tests are given, to a great extent, 
merely exempli gratia, and as the court, if a case should arise, 
would doubtless have to decide on the whole evidence of every 
description, it is not necessary to repeat these details here. The 
reader who desires to know what they arc can refor to Ued. liii., 
“ Section i.” 1, 2. 
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the same that would be taken by such male or 
female, if any, whichever is the smaller under the 
particular circumstances of the case; his reason 
being, that the right to the smaller portion is un¬ 
questionable, while the right to anything more is 
doubtful.'* Thus, if there be a son, a daughter, and an 
equivocal hermaphrodite child, the hermaphrodite will 
take as if it were a daughter, and not |, as it it were 
a sonf; and, similarly, if there be a son and an equivocal 
hermaphrodite child, but no daughter* the hermaphro¬ 
dite will take and not $ Thus, also, if a woman 
leave a husband, a mother, and an equivocal hermaphro¬ 
dite brother or sister, the hermaphrodite will take the 
residue, •£, after payment of the shares, \ and as if it 
were a brother, and not y, as if it were a sister.§ And, 
on the same principle, if a man leave a wife, two IT. 
brothers, and an equivocal hermaphrodite brother or 
sister, the wife will take her share, if, the U. brothers 
their share, and the hermaphrodite will take the 
residue, -p 2 -. || 

The Sir. and Hed. record also another doctrine, 


* Hed. liii., “ Section ii.” 30; Sir. 42; 48. The Hedaya bases 
this doetri ne on a general principle of law, that where a doubt 
exists with respect to a right in property, “ the unquestionable pro¬ 
portion only should ho decreed.” 

f Sir. ibid. Hed. ibid. 

% Hed. ibid. 

§ Hed. ibid. If the hermaphrodite counted as a sister, it is 
easily seen that it would be a case of increase, and the | would 
become §, which would be more than a. 

|| Hed. ibid. 
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namely, that the equivocal hermaphrodite takes “ a 
moiety of the two shares in the controversy”; and Abu 
Yusuf and Muhammed both accept this doctrine. 
They differ, however, materially, as to its construction, 
and their respective views afford a remarkable instance of 
the subtlety of reasoning Avhich is frequently conspicuous 
in the controversial argument of the Arabian lawyers. 

The difference of opinion arises on the construction 
of the words “the two shares in the controversy” ; the 
former maintaining that the two shares in question are 
the portions which the hermaphrodite would take if put, 
hypothetically, first in the place of one of the actual 
males on the same level, and, secondly, in the place of 
one of the actual females on the same level; and the 
latter, that, they are the portions of the hermaphrodite 
on the two suppositions of its being first a male, and 
secondly a female, inheriting together with all the actual 
males and females on the same level., 

If, therefore, there be a son, a daughter, and an 
equivocal hermaphrodite child, according to Abu Yusuf, 
the “ two shares ” will be f and the former being 
the portion which it would take if put in the place of 
the son, and the latter the portion which it would take 
if put in the place of the daughter, and the moiety will 
be j, so that the shares of the three claimants will be 
1 5 1) ii but ! + s + 2 ~= t+fi+f, or §•, so that it is a 
case of increase; and the .denomina tor must be increased 
to 9, so that the hermaphrodite will get. ■§• or And it 
will readily be seen that, as the portion of a male is 
(generally) double that of a female on the same level of 



156 SPECIAL EIGHTS AND DISABILITIES. 


relationship, we may, in. ordinary cases, ascertain f of 
the former or § of the latter, instead of finding half 
the sum of the two portions; for, if x he the portion of 
a male, and y that pf a female, 

01=2y, and y—\x 

••• 

And *(*+y)=i(%+i=l3' 

Or, we may ascertain the portion of a female, and add 
to it a quarter of the portion of a male, or half the por¬ 
tion of a female,* for 

\{x-\-y)=\{ty+\x)-y+\x or y-\\y 

Hence, according to the same authority, if there be 
one male and no female, since the hermaphrodite, put 
in the place of the male, would take the whole, he 
will, in fact, primarily take f. And, it may be pre¬ 
sumed, if there be one female and no male, as the her¬ 
maphrodite, put in the place of the female, would take 
he will now take, primarily, f of or f. If the 
hermaphrodite stand alone, i.e. without any male or 
female on the same level, he still takes f, that being 
half of the whole estate, which he would take if a 
male, together with half of which he would take if a 
female. 

According to Muhammed, on the other hand, if we 


* This, having regal’d to the context, is evidently what is meant 
by the words “ he takes the moiety which is ascertained, together 
with half the moiety which is disputed” (Sir. 48; 48); the 
“ moiety ” in each case being the portion of a female, i.e. a moiety 
of the portion of a male. 
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take the same case of a son, a daughter, and an equivocal 
hermaphrodite, it will readily be found that the “ two 
shares” are § and so that the moiety will be •£$•; in 
the case of one male and no female, the “ two shares ” 
will be and ~g, and the moiety - 3 ^ ; in that of one 
female and no male, the “ two shares ” will be § and 
and the moiety will be ; and, in the case of the her¬ 
maphrodite standing alone, the “two shares” and the 
moiety will be the same as according to Abu Yusuf. 

It may not be unimportant to observe that, by the 
operation of the rule of Abu Hanifa, an equivocal her¬ 
maphrodite may be either a sharer or a residuary ac¬ 
cording to circumstances; while, by that of the rules of 
Abu Yusuf and Muhammed, it would seem that it 
must always be a sharer, although its share is not, as 
in the case of other sharers, specifically defined.* 

It is probable that, if a case of absolutely doubtful 
sex should ever arise, the doctrine of Abu Hanifa would 
be followed; for, although both Abu Yusuf and Mu¬ 
hammed nominally espouse one doctrine which is ad¬ 
verse to it, their constructions of that one doctrine are 
so different that they cannot fairly be said to maintain 
one and the same view in opposition to their great 
master. Under these circumstances it would probably 
be considered that Abu Hanifa’s authority ought to pre¬ 
vail ; but as the Court might possibly decide otherwise, 
we have thought it best to explain the principles of Abu 
Yusuf and Muhammed on this rather complex subject.. 


* Vide supra, 11,12, 
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It may be conjectured that if the propositus should 
die while the hermaphrodite is an [infant, the difference 
between its share as an equivocal hermaphrodite and its 
larger share as a male or female (as the case may be) 
should be reserved, and dealt with afterwards as circum¬ 
stances may require. This would seem a just infe¬ 
rence from the doctrine mentioned above, that a herma¬ 
phrodite which is equivocal during infancy may be 
accounted a male or a female when it arrives at 
maturity.* There is no example of such a case, as 
far as we are aware, in the works to which we have 
access ; but there would be no great difficulty in apply¬ 
ing to such circumstances the processes indicated above 
in treating of the somewhat analogous case of the por¬ 
tions of posthumous children. + 

Examples will be found in, a later chapter showing 
more fully the application ot the several doctrines 
above described. J 

Lost or Missing Persons (in hdc Believing Cap¬ 
tives.)—A lost or missing person, in other words a 
person absent and unheard of, or, as elsewhere defined, 
“ a person who disappears, and of whom it is not known 
whether he be living or dead, or where he resides,’§ is 
considered to be living as regards his own property, but 
dead as regards property of another. || The consequence 


# Supra, 153. 
f Vide supra, 151,152. 
t Chap. XIV,, Ex. 3, 4. 

§ Hed. xiii. X. 

|| Si*. 48,49 ; 54. Shar. 101, 102. 
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is, that if the period after which death is presumed by 
law shall elapse without his being heard of, Ms own 
property will go to his inheritors in the usual manner, 
but any property which he would, if not lost or missing, 
have inherited from a person who has died after the 
time at which he was first missed, will go, not to them, 
but (having been reserved in the meantime) to the in¬ 
heritors of that person.* 

The period after which death will be presumed has 
been variously stated, but it is fixed by some of the 
learned” at ninety years from the day on which the lost 
or missing person was born; and the author of the Sir, 
states that decisions are made in accordance with this 
view. The author of the Hedaya appears to be of the 
same opinion. He mentions, indeed, an opinion that 
the decision should be made according to the demise of 
the missing person’s co-evals, but appears to consider 
this an unsatisfactory test, on account of the difficulty 
of ascertaining the necessary facts.f 

It follows from the above that if, when a man dies, 
one of his heirs is a lost or missing person, the portions 
of the other heirs may be paid at once, but the portion 
of that person must be reserved until his return, or 


* Sir. ibid .; Shar. 101; Sed. xiii. 14, 15. The same principle 
holds as to a bequest to a lost or missing person. lied. xiii. 14. 

f Sir. ibid . and vide Hed. xiii. 10, 11, 16. At Shar. 101 it is 
suggested that the period is seventy years, but this, apparently, is 
only the unsupported opinion of Sir William Jones, as that period 
does not seem to be mentioned anywhere else. 
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until the proper period has elapsed. This in itself is 
simple enough ; but the questions which arise are some¬ 
times rather complicated, for it may happen that the 
portions of some of the heirs who are not lost or miss¬ 
ing will be different according to different suppositions. 
For instance, if there be two sisters, a lost or missing 
brother, and a pat. uncle, the sisters will be entitled to 
§ as sharers if the brother is never found, but only to 
j, as residuari.es with him, if he is found to be alive; 
while the pat. uncle, in the former case, will take the 
residue, but, in the latter, will be excluded. It is 
necessary, therefore, to give provisionally to each heir 
only the smallest portion (it may be nothing at all) to 
which he can be entitled, so as to retain a reserved 
portion which will be sufficient to meet the largest 
claim that can possibly arise.* When the time airives 
for distribution of the reserved portion, the division 
will be made in such manner as may be rendered ne¬ 
cessary by the events that have occurred in the mean¬ 
time. 

It must be remembered that the lost or missing 
person is deemed to die, not at the date at which he 
has become such, but at the precise time at which the 
declaration of his death is made; consequently his rela¬ 
tions dying before that time cannot inherit from him.f 


* It will be remembered that we have to adopt a similar course 
in the case of posthumous children, vide supra, 152. 
f Hed. xiii. 13. 
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It is only necessary to add that the rule as to a 
captive, if it is not known whether he is alive or dead, 
and if he is not known to have become an apostate, is 
identical with that relating to other lost or missing 
persons.* 

Examples are given below showing how the above 
rules are applied.! 

Persons dying together. —The rule as to persons who 
die by a common calamity, so that it is not known which 
of them died first, is,—according to the opinion of Abu 
Idanifa and his followers, which the author of the Sir. 
considers to be the ‘‘ approved opinion,”—that they are 
to be considered to have died at the same moment, so 
that the property of each goes to his living heirs, and 
none of them can inherit from others. The author 
of the Sir., however, records the opinion of Ali and 
Ibnu Masuud that some of them will inherit from others, 
“ except in what each of them has inherited from the 
companions of his fate.”J 

The “ approved ” doctrine, of course, requires no ex¬ 
planation or inquiry; but the other at once causes the 
question to arise, how are we to determine who among 
the dead persons are to be deemed to inherit, and who 
are those from whom they will inherit? The Sir. offers 
no answer to this obvious inquiry, but it would appear 
from an example in the Shar. that if two persons, both 


* Sir. 51; 56. As to apostates, vide also infra, 184, &c. 
f Vide infra, Chap. XIV., Ex. 5, 6. 

| Sir. 51; 57; Shar. 103,104. 
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possessed of property, die together, each of them, in 
turn, is deemed to survive the other, and they are held 
to inherit mutually inter se. * 

The words “ except what each has inherited from the 
companions of his fate” are clearly not meant, as might 
be supposed, to prevent property which has been in¬ 
herited by one deceased person from another from after¬ 
wards devolving upon a third ; for it will be seen by an 
example in the Shar. that if a man die together with 
his brother’s son and brother’s son’s son, arid the last- 
mentioned person leave a daughter and wife, the wife 
will be entitled to a share, whereas, if the property were 
not supposed to pass from the brother’s sou to the 
brother’s son’s son, the whole must go to the brother’s 
son’s son’s daughter as the only living heir of the 
brother’s son.f The object of these words is therefore, 
probably, merely to negative the possible supposition 
that the property inherited by A. from B. can be in¬ 
herited back bv B. from A., a supposition which would 
cause a good deal of confusion if once countenanced. 

Examples illustrating the principles above explained 
will be found in a later chapter. J 

Inheritance by other Titles than Relationship or 
Marriage. —The Sir. contains the following passage, 
enumerating the “successors” of a deceased person, 


* Vide Shar. 103,104, and infra, Chap. XIV., Ex. 8. 
f Vide infra, Chap. XIV., Ex. 7. 

+ Vide infra, Chap. XIV., Ex. 7, 8. 
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among whom, it will be remembered, his property is to 
be distributed after the satisfaction of funeral expenses, 
debts, and legacies* :— 

“ They ” (the successors) “ begin with persons entitled 
to shares, who are such as have each a specifick share 
allotted to them in the book of Almighty God; then 
they proceed to the residuary heirs by relation, and they 
are all such as take what remains of the inheritance, 
after those who are entitled to shares; and, if there be 
only residuaries, they take the whole property: next to 
residuaries for special cause, as the master of an 
enfranchised slave and his male residuary heirs; then 
they return to those entitled to shares according to their 
respective rights of consanguinity; then to the more 
distant kindred; then to the successor by contract; 
then to him who was acknowledged as a kinsman through 
another, so as not to prove his consanguinity, provided 
the deceased persisted in that acknowledgment even 
till he died; then to the person, to whom the whole pro¬ 
perty was left by will; and lastly to the publick trea¬ 
sury. ”f 

From this it will be seen that there are four kinds of 
inheritors by other titles than relationship or marriage, 
viz. (1) a residuary for special cause, after residuaries 
by relationship, but in preference to the return; (2) a 
successor by contract, after distant kindred ; (3) a per¬ 
son acknowledged as a kinsman through another, after a 


* Vide supra,, 1, 2, note, 
f Sir. 2 ; 2. 
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successor by contract; (4) the public treasury, after 
the person so acknowledged and all other descriptions of 
inheritors. And it may be well also to observe the 
doctrine also comprised in the above quotation from the 
Sir., that, although, as mentioned above, only one-thu-d 
of the property can generally be left by will, yet, in 
the absence of all claimants prior to the public treasury, 
a will of the whole will take effect.* 

We proceed to deal with the four kinds of inheritors 
above mentioned in the numerical order which we have 
assigned to them. 

(1.) A residuary for special cause i3 a person, either 
male or female, who inherits from a freedman, by reason 
of the manumission of the latter; and such a residuary 
is either the actual manumittor, or, if the manumittor 
himself be dead, the residuary heir in his own right of 
the manumittor. This peculiar species of inheritance is 
sometimes called “willa of manumission,” and the 
manumittor or such residuary heir is called a “ mawla 
by manumission.”f As a female cannot be a residuary 
in her own right, she can never inherit by virtue of her 
relationship to a manumittor, though she may inherit as 
being herself the manumittor. Thus, if a male manu¬ 
mittor die before his freedman, leaving a son and a 


* Vide supra, 1. See further on the subject of wills, infra, 
Chap. XV. 

f Hed. xxxiii. 2, 9, 12, 14, &C.; Sir. 11; 14. “ Willa of manu¬ 

mission,” as distinguished from “ willa of mutual amity,” or suc¬ 
cession by contract, as to which vide infra, 173, 
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daughter, the son alone will be a residuary for special 
cause, notwithstanding that the daughter is, in such a 
case, a residuary as regards her own father’s property.* 
If, however, the daughter had herself been the manumittor, 
she would have been residuary for special cause, f Thus, 
when the daughter of one Hamaza, in the time of the 
Prophet, manumitted a slave, and that slave diect leaving 
a daughter, the slave’s daughter took ^ as a sharer, and 
the daughter of Hamaza took the rest as residuary for 
special cause 4 

But the above disability applies only to female resi- 
duaryship by relation,” for it is laid down that a female 
may succeed as residuary for special cause to a person 
who is himself entitled as such residuary; in other words, 
she may succeed, not only to the property of her own 
freedman, but to that of her freedman’s freedman. And 
she may succeed, without a direct act of manumission, 
when she or her vendee has sold a manumission to a 
slave, or when she or her promisee has promised manu¬ 
mission after the death of herself or of the promisee 


* Hed. xxxiii. 12, 14; Sir. 11; 14; and vide illustration, Shar. 
76, 77. 
t Ibid. 

t Hed. xxxiii. 3, 12. In the earlier of the paragraphs referred to 
Hamaza herself is said to have been the manumittor, obviously in 
error; in par. 12. the case is given as in our text, and at the end 
of that paragraph it is very clearly stated that the estate goes “ to 
the sons of the emancipator, not to his daughters ; sons being, 
as will he remembered, residuaries in their own right, while 
daughters are sharers, or residuaries in right of their brothers. 







respectively, or when her freedman or freedman’s freed- 
man “draws a relation ” to her.* 


I he first of these conditions requires no explanation. 
It is illustrated by supposing that a woman manumits 
her slave, who afterwards purchases another slave and 
manumits him. I he last-mentioned slave survives his 
manumit tor, and, on his death, the woman may be his 
residuary for special cause, for he was the freedman of 
her freedman.f 

The rules as to a woman selling or promising a manu¬ 
mission call for little more remark than this, that they 
appear to be precisely the same as those respecting a 
male, who, as seen hereafter, is residuary for special 
cause to his mokatib, to his modabhir, and to a slave 
manumitted by him for compensation.! 

The rule as tp a promisee, however, &c. gives rise 
to a curious illustration in the Shar. A woman having- 

O 

apostatized, her slave is pronounced free by judicial de¬ 
cision; she afterwards returns to the faith, but that does 
not restore her right as his mistress, nor is she considered 
to be his inanumittor. If, however, before her apostacy, 
she promised him his freedom at her death, she may, on 
his death before her, succeed as residuary for special 
cause. And, if he has bought a slave after the decision 
of the judge, and has promised that slave his freedom at 


'* Sir. 11,12) 14, 
f Shar. 77, 

X Tide infra, 170,171, notes, and vide also Hed, xXxiii, 13, 
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Ms own death, and then died before him, she may suc¬ 
ceed, in like manner, to the last-mentioned slave.* 

The doctrine of drawing a relation is rather more 
complicated. If a woman’s male slave marry a freed* 
woman with the consent of his mistress, and a son be 
bom, that son is free, but is said to u bear a relation to 
his mother’s manumit tor; but if the woman (i,e. the 
mistress) afterwards manumit the father, he is said 
to draw the relation to her, through himself, from the 
mother’s manumittor, and she may succeed as residuary 
for special cause to the son on his dying after his parents, 
subject, of course, to the rights of his own heirs by rela¬ 
tionship, if any. And if the said father, after his manu¬ 
mission, has bought a slave and married him to the. 
freeclwoman of another person, and a son has been born, 
and he has afterwards manumitted the slave, the woman 
(i.e. the manumittor of the said father) may succeed in 
like manner to the last-mentioned son.f 

The above reasoning seems to assume as undisputed 
doctrine that, if there had been nobody to draw the 
relation, the manumittor of the mother would have suc¬ 
ceeded; whence we may perhaps conclude, generally, 
that the manumittor of a freedwoman is a residuary for 
special cause, equally with that of a freedman, and that 


* Shar. 77. This illustration depends on the principle that a 
believer cannot be the slave of an infidel, vide ibid, 

f Shar. 77, 78. This depends on the doctrine that, as regards 
the question of slavery or freedom, a child follows the condition of 
its mother, Shar. 78. 
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the manumit tor of either is residuary for special cause 
to t he child of the freedman or freed woman, subject, of 
course, to the rights of his own relations (if any) as 
sharers or residuaries. 

When a man or woman becomes proprietor of a slave 
who is related to him or her within the prohibited 
degrees of matrimony, # he (or she) manumits such 
person ; or, as it has been otherwise expressed, when 
the purchase of such a slave is made, the slave becomes 
ipso facto free. The proprietor in a case of this kind may 
succeed as residuary for special cause to the person pur¬ 
chased arid set free; and, if there are several purchasers 
who become entitled, they will divide what comes to 
them in the ratio of the sums which they have respec¬ 
tively contributed, f 

The following doubt has been raised as to the rights of 
a manumittor 1 s heirs. According to Abu Yusuf, if a 
freedman survive his manumittor but predecease the 
father and son of the latter, the father (in the absence, it 
will of course be understood, of preferable claimants by 
relationship) will take f of the freedman’s property, and 
the son the rest. This doctrine is, however, quite .in¬ 
consistent with principle, for a residuary for special 
cause is the manumittor or his male residuary heirf; and 
the father, in the presence of a son, is not a residuary, 


* As to what are the prohibited degrees, vide Shar. 79 ; Hed. ii. i, 
“ Section ’ ; and vide infra , Chap. XVI, 
f Sir, 12 j 15 } Shar. 79 ; Hed. xxxiii. 7. 

$ Vide supra, 164, 
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but only a sharer. The view of Abu Yusuf is con¬ 
demned by Abu Ilanifa and Muhamnled, who both 
maintain that the son alone succeeds; and there can be 
little doubt that the latter opinion would prevail if the 
question should ever arise in practice. With respect to 
the tr. grandfather there is no dispute, Abu Yusuf him¬ 
self not giving him any portion.* A tr. grandfather, 
however, according to Abu Hariifa, takes precedence of 
a brother, of the manuimttor.f And a female manu- 
mittor’s son, of course, takes precedence of her brother; 
but, by a curious anomaly, the latter would have to pay 
a fine incurred by the freedman, because of his being a 
paternal relation 4 

The right of the residuary for special cause is considered 
to be a kind of compensation for a burden undertaken 
and a loss sustained by him; for he is liable to pay any 
deyit or fine incurred by the freedman,§ and he sustains, 
of course, a loss of property by the mere act of manu- 


* Sir. 12; 15; Star. 67; Hod. xxxiii. 14. This is apparently 
one of the “four cases” in which the tr. grandfather’s rights are 
said to be different, from those of the father ; vide Sir. 4; 6; 
Shar. 67, &c.; and supra, 27, 28. 

t Hed. xxxiii. 14. It will be remembered that, according to 
Abu Hanifa, a tr. grandfather excludes an actual brother from 
inheritance, vide supra, 29, note ; 130, note, 
f; Ibid. 

§ Hed. xxxiii. 3. The words are, in this paragraph, “ liability to 
the deyit, or tine of blood ” ; but deyit means a tine exacted for 
any offence on the person (vide Hed. 1.). Moreover, in the mar¬ 
ginal note the words “liable to fines ” are used without limitation, 
and in xxxiii. 9, fines for “ any offence ” are alluded to. 
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mission itself. It is also considered that the manumittor 
has a right to inherit as having “given life" to the 
deceased by removing his bondage ; and it was said by 
the Prophet that “ the relationship of willa is like the 
relationship of consanguinity ” ; but this, as an argument 
for willa, loses much of its force by the absence of re¬ 
ciprocity, the freed man having no right to inherit from 
his manumittor.* 

If a man, on manumitting his slave, make an engage¬ 
ment not to claim the right of willa, such an engage¬ 
ment is void as being contrary to the text of the Koran; 
and if a slave purchase his own freedom by a contract 
of kitabat, the right of willa accrues just as if he had 
been gratuitously manumitted, and that even if, by the 
terms of the contract, he only becomes free after the 
master’s death. Further, there is no difference, as 
regards the right of willa, between manumission for a 
compensation and manumission without a compensation, 
for the tradition respecting willa is absolute, f 

When a master of slaves dies, and his modabhirs and 
am-walids consequently become free, the right of willa 
accrues, for it is considered that he emancipated them 
by making them modabhirs and am-walids. The same 


* Hed. xxxiii. 3. 

f Hed. xxxiii. 3-5. The “ manumission for compensation ” 
means immediate manumission for a promised sum (Hed. v. v. 1), 
and differs, therefore, from kitabat, which means a contract by a 
slave with his master for purchasing his freedom with a sum to be 
paid out of his earnings (Hed. xxxii.).' A slave who has made a 
contract of kitabat is called a mokatib. Ibid, 
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principle holds good with respect to a slave to whom 
his master has bequeathed his manumission, or whom a 
testator has directed, by his will, to be purchased and 
set free ; the willa belonging, in the former case, to the 
master, in the latter, to the testator’s estate/* 

If a female slave become pregnant by a slave, and 
her master manumit her during the pregnancy, the 
child is born free, but the willa of the child belongs to 
the manumittor of the mother, for that person is con¬ 
sidered to have manumitted the child also while yet 
unborn. This holds good when the female is delivered 
at any time short of six months from the date of her 
manumission ; for in such case the existence of the 
fcetus at the time of the manumission is certified, t And 
the same holds good if two children are born of her, 
one before and the other after the expiration of the six 
months; for in such case they are twins, and both must 
have come “ from one seed,” and, as one foetus was in 


* Heel, xxxiii. 5, 6. A modabhir is a slave to whom his master 
has given his freedom expectant oil his own decease, Hed. v. vi. 2 ; 
an am-walid is a female slave who has borne a child to her master, 
which child has been acknowledged and claimed by him; such a 
slave becomes free at her master's death, Hed. v. vii. 1, 3. And 
it may be added that if the owner of a female slave say to her, “ If 
there be a child in your womb it is mine,’' nothing further is re¬ 
quired to constitute her his am-walid, except the testimony of the 
midwife that she has subsequently been delivered of a child, Hed. 
iv. xiii. 13. Mr. Wilson, in his definition of am-walid (Wils, 
Gloss.), erroneously puts “ son ” for child. 

f Hed. xxxiii, 8. Six months being, it may be remembered, the 
shortest period of pregnancy by Moohuunnudan law, vide supra, Io0, 
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existence at the time of the manumission, the other must 
have been in existence also/"* * * § ’ If, on the other hand, a 
child (otherwise than as last mentioned) be born more 
than six months after the date of the mother’s manu¬ 
mission, it is not certain that the foetus was in existence 
at the date of the manumission. The consequence is, 
that although the child is still born free, it is considered 
to be free merely as the dependant of the mother, and 
not. by an independent manumission, on the supposition 
of the non-existence of the foetus at that date. While, 
therefore, its willa will belong, primarily, to the mother’s 
manumittor, it is held that if the father be manumitted 
afterwards the willa will shift to his manumittoivi 
Some apparent exceptions occur to the last rule above 
mentioned. We say “apparent,” because in each in¬ 
stance there is an appreciable distinction between the 
case proposed and the simple case stated above. If a 
female slave be the wife of a mokatib,| and he die 
leaving sufficient effects to discharge his ransom, and 
she, having been manumitted during her edit from his 
death, afterwards bear a child within two years from his 
death,§ the willa of the child belongs to the mother’s 


* Ibid. Of course this must be considered to have reference 
only to cases where there are two children at one birth, one 
before, and the other after, the precise moment of the expiration 
of the six months, 

t Hed. xxxiii. 9. 

t i.c. a slave who has entered into a contract of kitabat, as to 
which, vide supra, 170, note. 

§ The longest period of gestation is two years, vide supra, 150, 
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manumittor, even tboup.li it be born more- than six 
months after the mother’s manumission, because the 
foetus must have been in existence before the death of 
the father, and a fortiori, at the time of her manumission. 
And if a female slave be manumitted during her edit 
from divorce, and bear a child wit hin a less period than 
two years from the date of her manumission, the 
will a of the child belongs to the mother’s manumittor, 
and not to the father’s, whether the divorce were re¬ 
versible or irreversible, for, in either case, it must be 
presumed that the foetus was in existence before the 
divorce, and therefore, a fortiori, at the time oi die 
manumission.* 

The willa of manumission cannot be sold, or given 
away, or u inherited”; but, by the word u inherited is 
here indicated the inheritance of the property by a 
sharer, not that by a residuary, who, as we have seen, 
succeeds to willa in case of the death of the actual 
manumittor. f 

Examples illustrative of the doctrines relating to re- 
siduaries for special cause will be found in a later 
chapter, $ 

(2.) A. successor by contract, who succeeds, it will be 
remembered, in the absence of If. Iv. and claimants 


* Hed. xxxiii. 9. The presumption here mentioned depends on 
certain principles relating to the law of divorce, which it is not 
necessary to mention here. 

f Ibid. (dictum from the Prophet), and vide also xxxiii. 12, 14, 
and sv.fra. 163, 164. 

x Vide Chap. XIV., Ex. 8, 9. 
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prior to D. K., is not defined in the Sir.; but from the 
Shar. we learn that he is a person to whom the deceased, 
being a man (or woman*) of unknown descent, has said, 
“ Thou art my kinsman, and sbalt be my successor after 
my death, paying for me any fine and ransom to which 
1 may become liable/' and who has assented to the 
condition. Two persons of unknown descent maybe- 
come, in like manner, successors by contract recipro¬ 
cally. f 

The two persons entering into the species of contract 
above described are sometimes called mawlas; the con¬ 
tract, a contract of mawalat, or mutual amity; and the 
succession or right of succession conferred by it, willa 
of mutual amity4 The definition given in the Hedaya, 
which is somewhat different from that in the Shar., may 
be thus stated: “(For instance) a stranger says to 
a person whose proselyte he is, or to any other person, 
c I enter into a contract of mawalat with you, so that if I 
die my property shall goto you; or if (on the other hand) 

I commit an offence, the fine is upon you or your akila/ 
and the person thus addressed assents,—in consequence 
of which he becomes the mawla of the stranger, and upon 
his decease without heirs inherits his property. ”§ The 


# Vide infra, 176, “unless there be a widow or widower.” 
f Shar, 58. 

t Hed, xxxiii. 2 ; “of mutual amity,” as distinguished from 
“willa of manumission,” which is. the succession of a residuary 
for special cause, vide supra, 164. 

§ Hed. xxxiii, “ Section 1. 
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person who thus gives a right of inheritance is called 
mawla asfal, which has been rendered “ client ” or u in¬ 
ferior niawla ”; the person who becomes liable to fines, 
mawla aaila, which has been translated “ patron,” or 
“ superior mawla.”* * * § According to the Hedaya a mawla 
asfal must be a stranger, in other words, not an Arab.f 
The contract, according to the same authority, may be 
mutual (as also stated in the Shar.f), and it may be of 
a partial character. Thus, if both parties make the 
stipulation as to inheritance, the survivor on either side 
will inherit; and if both stipulate to pay fines, each is 
responsible as to lines ; but one stipulation does not 
imply the other, and no person is bound by a stipula¬ 
tion of either kind which he has not actually made.§ 
Either party to a contract of mawalat may, generally, 
dissolve the contract in the presence of the other, such 
a contract being a reversible act, like a bequest; and the 
client, or inferior mawla, may, generally, dissolve it in 
the absence of the patron, or superior mawla, by enter¬ 
ing into a contract of mawalat with some other person, 
which dissolves it in effect; but the inferior has in no 
case power to dissolve it if the superior has already paid 
a fine for himself or for his child, because such payment 
operates as a consideration. And, in like manner, the 
child of the inferior cannot u turn from ” the superior 


* Hed. xxxiii. “ Section 1, 2, 3. 

f Hed. xxxiii. “ Section ”. 1. 

J Vide supra, 174. 

§ Pled, xxxiii. “ Section ”, 1, 





if the latter has paid a fine either for his father or for 
himself. * It does not seem quite clear why the child 
should be considered to be bound by his father’s con¬ 
tract, but the Hedaya states expressly that “ with regard 
to the willa mawalat they are as one person.”! 

A freedman has no power to enter into a contract of 
mawalat, tor he is already bound by willa of manumis¬ 
sion, being deemed, in fact, to have a mawla already in 
his man limittor'. J 

The Shar., while stating (in common with the Sir.) that 
the successor by contract succeeds in the absence of D. K., 
adds the words “ unless there be a widow or widower, 
who is first entitled to a share,”§ There is no necessity, 
it would seem, for these words, for it is clear that, as 
the successor by contract comes after the D. Iv., he 
comes, hfortiori, after sharers. But, taking these words 
in connection with the words 4 ‘of unknown descent,” 
we are inclined to think the true doctrine to he, that 
although a successor by contract can take nothing if 
the deceased has left any known relations to inherit, lie 
will take in the presence of a husband or wife, subject 
only to the claim of such husband or wife being satisfied. 


* Hed. xxxiii, “ Section 2-4. 
f Ibid, 

X lied. xxxiii. “ Section 5. It is reasonable to presume, however, 
that lie can enter into a contract of mawalat if his manumittor is 
dead, and has left no residuary or other person entitled to the willa 
of manumission. 

§ Shar. 58. 
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(3,) A person u acknowledged as a kinsman through 
another, Ac.” who comes, as we have seen, after the 
successor bj contract, is also called “the acknowledged 
ldnsman by a common ancestor.” Such a person is one 
of unknown pedigree, who has been acknowledged by 
the deceased as his brother or pat. uncle, or C. brother 
or 0. pat. uncle,* though in fact he is not so related, 
provided that the deceased died without retracting the 
acknowledgment. t 

The reason of this peculiar right is thus explained. 
As a person has full power oyer his estate when he has 
no relations to inherit, having, indeed, in such a case, a 
right to bequeath the whole as lie likes, the acknowledg¬ 
ment thus made, in the absence of relations, operates 
on his own rights, and. thus has the effect of making the 
acknowledgee possessor of the whole 4 

Such an acknowledgment, though somewhat similar 
to a legacy in its effect, is not in fact a legacy; and thus, 
if a man acknowledge one person in the manner above 
mentioned, and afterwards bequeath the whole of his 
property to another, the legatee will only take a third of 
the property; whereas, if the acknowledgment operated 


# That the 0. relations are included in the definition may be 
gathered from the words, “that is related to him by his father or 
by his grandfather,”' Shar 59. 
f Sir. 2; 3 ; Shar. 59. 

X Hed. xxv. iii. “ Section”. 4. If the reader should refer to this 
passage, he must remember that the word “ heirs,” in the Hedaya, 
includes D, K. as well as Sh, and lies. 
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as a legacy, the acknowledgee and the legatee would 
divide the property equally.* ' It is of the nature of a 
legacy, however, so far as this, that the acknowledge 
takes the property solely by virtue of the acknowledg¬ 
ment ; and, consequently, if the acknowledger after- 
wards “ deny his right of inheritance,” or retract the 
acknowledgment and bequeath all the property to 
another, the latter will take the whole; or if there be 
no bequest, it will go to the public treasury, f 

The acknowledgment of a person as a kinsman merely 
operates on the property of the deceased, and does not 
make the acknowledgee an actual kinsman ; in the lan¬ 
guage of the Hedaya, it is not considered as establishing 
the parentage, for that would operate upon another than 
the acknowledger ; and it is for this reason that, if any 
actual relations exist, the acknowledgee can take nothing, 
for they are kinsmen, and he is not. And it may be 
mentioned, in analogy with this, that, if a person die 
and his son acknowledge another to be his brother, the 
acknowledgee takes equally with the acknowledger, for 
that affects only the acknowledger himself; but*the 
parentage is riot established,'for that would affect the 
rights of others. J 


# Hed. xxv. iii. “Section ”.-4. And this is '.consistent with the 
rule of the Sir., which .places the rights of the person “aeknow- 
lodged as a kinsman ” before those of the “ person to whom the 
whole property was left by will/ 5 so that the latter can merely 
come in as an ordinary legatee. 

f Ibid. - As to the public treasury, vide infra, 179. 

J Hed. xxv. iii. “ Section ”, 3, 4 ; infra, 180. 





The reader must not confuse the above subject with 
that of acknowledgments of debt by sick persons, though 
the two subjects are discussed in the same part of the 
Hedaya. There is nothing in the Hedaya, except the 
circumstance of this collocation, to suggest the idea 
that an acknowledgment of a person as a kinsman is 
invalid if made by a person in health, and there is cer¬ 
tainly nothing in the Sir. to support such a belief.* 

(4) Tie public treasury comes, as seen above, after 
all other claims by inheritance, and it is important to 
remember also that although a man may, in the pre¬ 
sence of any other inheritor, leave only a third of his 
property by will, yet a will of the whole will take pre¬ 
cedence of the public treasury.*)* It does not appear 
very clearly what the public treasury is. Sir William 
Jones tells us, indeed, that there is always in it an 
ample fund arising from forfeitures and escheats, and 
that it is charged with the funeral expenses of those who 
leave no property, or none without a specific lien on 
it, and no relations who would, if they were living, be 
compellable by law to maintain them.j: He tells us 
also that it is a fund for charitable uses, without, how¬ 
ever, explaining (otherwise than as above mentioned) to 


# The words “ dying person,” in the rnarginal note of Hed. xxv. 
hi, “ Section 4, are evidently erroneous, as there is nothing of 
the kind in the paragraph itself, 
f Sir. 2; 3 j supra, 163, 164. 

% Sbar, 55, 

12 * 







what, charitable uses it is devoted.* * * § On the other hand, 
the Anglo-Indian judicature has, on one occasion at 
least, declared the public treasury to be an extinct in¬ 
stitution, f It may, perhaps, be assumed for practical 
purposes that, in countries subject to British rule, there 
is, at the present day, no public treasury in the exact 
sense in which the expression is used in the Sir., but 
that the property of a deceased Mussulman will, in the 
absence of legatees or inheritors, or so far as their 
claims do not extend, escheat to the Crown equally 
with that of a deceased Englishman or Hind u. % 

Acknowledgment of Person as Brother by Son. 
—-It may be as well to mention in this place that if a 
man die, and his son acknowledge another person to be 
his own brother, that person will be entitled to share 
the inheritance with the son, though the parentage will 
not be established, as that might affect the rights of others. 
This rule must, no doubt, apply equally to all inheritors 
(mutatis mutandis ), for it depends on the general prin¬ 
ciple that an acknowledgment by any person is effectual 
as regards that person’s property, but ineffectual as 
regards all other people. § 

Acknowledgment of Person as Son. —If a man 


* Shar. 60. 

f Mussumat Soobhanee v. Bhetun, 1 S. X). A., 346. 

J It can hardly be necessary to give any authority as to an 
Englishman; with respect to a Hindu, vide Bums. Hin. Ch. 29, 
note 4, &c. 

§ Hed, xxv. iii. “ Section ”, o, 
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say of a boy, “ This is my son,” and afterwards die, and 
the mother of the boy then set up a claim as wife of the 
deceased, generally speaking she is to be considered as 
such, and the boy is to be considered his child, and 
they will both inherit from him. But if the other heirs 
maintain that she is an am walid, and she is not known 
to have been free (Le. presumably, if she cannot bring 
satisfactory proof of her having been free), she will have 
no right to inherit.* 

It may perhaps be thought, at first sight, that the 
last two subjects ought to have been ranged under the 
sub-title u Inheritance by other titles than Relationship 
or Marriage”; but it must be observed that the persons 
who take do not come within the range of “ successors ” 
as defined in the Sir.f; and, further, that a person 
acknowledged as a brother takes merely from the ac¬ 
knowledger ' by virtue of his acknowledgment, and is 
not really an inheritor at all; while a boy who is acknow¬ 
ledged as a son, and the mother of such boy, take on 
the supposition, raised by the statement of the deceased, 
that one is in fact the son, and the other the widow, of 
the deceased. 

Persons who may not inherit (in hcic , Apostate 
Captives).—The circumstances which may prevent a 
person from inheriting are of five kinds:—(1) servitude, 
whether perfect or imperfect; (2) homicide; (3) diffe- 


* Hed, iv. xiii. 13. 
f Vide 8'upra, 163, 
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rence of religion; (4) difference of country*; (5) im¬ 
precation, f We propose to deal with these in numerical 
order. 

(1.) Servitude is of two kinds, perfect or absolute, 
and imperfect or privileged; the former being the con¬ 
dition of ah ordinary slave, the latter that of a mokatib, 
a modabhir, or an am walid. 1 Either condition is a bar to 
the acquisition of property, and consequently to inheri¬ 
tance^ 

(2.) Homicide is of two sorts, punishable by retalia¬ 
tion, and expiable. Either sort is equally a bar to 
inheritance. || , 

Homicide punishable by retaliation is, apparently, homi¬ 
cide with malice prepense, or murder; and it is deemed to 
be committed when a human being is unjustly killed 
with a weapon or with any dangerous instrument likely 
to occasion death, as a sharp stick or large stone, or 
with fire, as having the effect of the most dangerous in¬ 
strument. T Here the definition seems to stop, and it 
has been doubted whether it is to be extended to poison 
or drowning; but, according to reason, it would seem 


§|f 





§ Sit. 2 ; 3. 







f Hed, iv. x. 

I Shar. 60; and for definition of mokatib, &c„, vide supra, 170, 
171, notes. The words “privileged slave” are also sometimes 
used as equivalent to “ mazoon ” ; but the word “ privileged ” has 
not that sense here, for a mazoon is, in fact, an absolute slave, 

§ Sir. 2 ; 3; Shar. 60. 
jj Sir. ibid. 

Shar. 61* \ ' . • , ' . ' ..//v; 









that it ought to be extended to these and to any other 
means of purposely destroying life, as suffocation, starv¬ 
ing, or the like ; for all these, equally with fire, may be 
said to have u the effect of the most dangerous instru¬ 
ment. 7 ' 

Expiable homicide is of two kinds, being either cau sed 
by an act directed against the party but without proof 
of malice, as when death ensues from a beating or blow 
with a slight wand, a thin whip, a small pebble, or any¬ 
thing not ordinarily dangerous; or purely accidental, 
that is, neither designed nor preventible by ordinary 
care : as if a man shoot at a wild beast; and the arrow 
kill another man by accident; or if a man fall from his 
terrace and kill another by his fall. 

In order that a man shall be disabled from inheriting 
by the purely accidental death of another, it is necessary 
that his act should be the actual, not merely a remote, 
cause of the death. To illustrate this it has been said 
that if a man dig a pit or fix a large stone in the field 
of another man, and the latter be killed by falling at 
night into the pit or running against the stone, the 
former will not be generally disabled from inheriting. 
From the use of the word u generally,” however, it may 
perhaps be inferred that the question of his being dis¬ 
abled or not must depend on the circumstances of the 
case, as tending to show whether the pit was dug or the 
stone fixed in such a manner as to be likely to cause 
injury or not.* 

* The above particulars as to the nature of the different kinds 
of homicide are obtained from Shar, 61, 62. 
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(3.) Generally, an infidel (a person not of the Moo- 
hummudan religion) cannot inherit from a believer fa 
person professing that religion), nor, on the other hand, 
can a believer inherit from an infidel; but infidel sub¬ 
jects of a Mussulman state (or, as elsewhere stated, 
infidels generally), can inherit from one another.And 
it is immaterial, for such a purpose, whether they be of 
the same religion or not; all unbelievers being considered 
as of one class.f On the other hand, an apostate infidel 
has no claim to inherit from an infidel residing in the 
Mussulman territory. $ Tn connection with this subject 
it may be mentioned that if a Christian or a Jew, being 
in sound health; build a church or a synagogue, and then 
die, the church or synagogue descends according to the 
law of inheritance like any other property.§ 

An apostate stands, in many respects, on a different 
footing from other infidels. Neither a male nor a female 
apostate can inherit from a believer; nor can either of 
them inherit from another apostate, except when the 
people of a whole district become apostates together, in 
which case they inherit among themselves. But all the 


# Star. 62; Hed. ii. ii. 16. 

t Hed. Hi. vi. 11. 

% Hed. Hi. vi. 12. 

§ Hed. lii. vi. 1. Seem if he direct by will that his house be 
converted after his death into a church, &c., for in such case the 
bequest takes effect in the usual way,, viz. to the extent of a third 
of his property, ibid. 
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property of a female apostate goes to such of her heirs* * * § 
as are believers; and, according to Abu Hanifa, the pro¬ 
perty of a male apostate acquired before his apostacy 
gees in like manner to his heirs, but that which he has 
acquired in his own country since his apostacy goes to 
the public treasury. + Abu Yusuf and Muhammed, 
however, consider that both these kinds of property of 
a male apostate go to his believing heirs. Such rights 
of inheritance to an apostate as are mentioned above 
will accrue on his passing into a hostile country (the 
Kadi having given judgment as to his passage thither) 
in like manner as if he were dead ; but all property 
that he may acquire after his arrival in the hostile 
country Is confiscated.!: If a person who is a captive 
in a foreign country become an apostate, the rules re¬ 
specting him are the same as those concerning any other 
apostate. §h 


* We use thy word “heirs” in treating of apostates, because 
that word is used in the Sir., but it may reasonably he presumed 
that, in the absence of sharers and residuaries, the rights of other 
successors will come in their usual order. 

f As to the public treasury (what it is, and whether it still exists), 
vide supra, 179. 

+ Sir. 50; 55,56. The word “confiscated” is used in the Sir. 
without explanation ; but we may fairly presume the meaning of 
this rule to be, that if anything comes to the absent apostate by 
inheritance, or the like, it will be forfeited to the State, instead of 
being treated as property of a lost or missing person (vide 
supra, 158, &e. 

§ Sir. 50; 56. As to a captive who is not known to have apos« 
tatized, vide supra, 161. 
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We are told in the Shar. that, as the law is now 
settled, u the heirs of an apostate who were in being 
at the time of his death are entitled to their legal shares 
whether they were born before or after his apostacy ; 
but we are further told that u a husband or. wife cannot 
succeed to an apostate, because a change of religion is 
an immediate dissolution of the marriage..”* 

In corroboration of the latter proposition, we read 
that, in. the opinion of Abu Hanifa and Abu 1 l irsuf, if 
either husband or wife apostatize, the marriage cerses to 
exist without a sentence of divorce.f A ra diffe¬ 
rent result follows when husband and wife hive both 
been infidels, either originally or by apostacy, and one 
of them becomes a believer, for in such case, it would 
seem, a decree of separation by the magistrate is neces¬ 
sary to effect a. divorce; and, in 'the opinion of Abu 
Hanifa (contrary to that of Abu us in and iL uhamined) 
such a decree can only be made on the application oi 
both parties, £ If husband and wife apostatize together, 
or become converted together (either front original in¬ 
fidelity or after a joint apostacy), no separation ensues. 
Thus, when a whole tribe were deemed to have aposta™ 


* Shar. 103. That is, no doubt, a believing wife cannot succeed 
to an apostate husband, nor a believing husband to an apostate 
wife. We give the actual words, which are probably those of Sir 
W. Jones, and, as often happens with his statements, are rathei 

vague and loose, 
f Hed. ii. v. 14 
f .Ibid , 3. 
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tized together (by reason of the uncertainty of the dates), 
and afterwards returned to the faith together, their 
marriages were held to be stiU valid,* and consequently, 
iiKi doubt, the wives could succeed to the husbands and 
the husbands to the wives. 

(4.) The difference of country, which operates, as 
above-mentioned, as a bar to inheritance, is either actual 
or qualified, the former kind existing (e.g.) between an 
alien enemy and an alien tributary, the latter between a 
fugitive and a tributary, or between two fugitive enemies 
from two different states. States are said to differ from 
one another “ by having different forces and sovereigns, 
there being no community of protection between themd’t 

In order to bring home to the [reader more clearly 
the meaning of the above rules as to aliens, it may be 
as well to mention that a Mussulman state is called by 
Moohummudan lawyers the u seat of peace,” and a state 
ruled by a sovereign of any other religion the u seat of 
hostility.” By an ce alien enemy ” is meant an alien 
residing in the seat of hostility, by an “ alien tributary,’' 
an alien who has chosen his domicile in the seat of peace, 
and pays the tribute exacted from infidels; and neither 
of such aliens can inherit from the other. A u fugitive,” 
on the other hand, is an alien coming from the seat of 
hostility, seeking quarter and obtaining a temporary resi¬ 
dence in the seat of peace; and there is no right of in¬ 
heritance between such a person and a tributary, nor 


* Bed. ii. v, 1,15 


f Sir. 2, 8 j 3, 4. 
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between two such persons if they come from (Efferent 
states.* 

(5.) Imprecation is as follows; if a man accuse his 
wife of adultery, and deny the descent from him *of * 
child about to be born of her, and verify bis allegation 
by oath, the Kazee must issue a decree denying the 
descent of the child from the husband, and fixing it upon 
the mother, and' the child thereby becomes bastardized, f 

In the opinion of the author of the Sirajiyyah, a 
person incapable of Inheriting| cannot exclude another, 
or lessen the share of another ; but he thinks it worth 
while to record the opinion of Ibnu Masuud, to the 
effect that such a person can u exclude imperfectly, 7 ’ in 
other words, that he can lessen the share of another, 
although he cannot take anything hynself f 

Examples, showing the effect of this difference, will 
be found in a later chapter. || 

Eights taking Precedence of Inheritance. —It will 
be remembered that there are three successive duties 

-- - . 

# Shar. 62, 63, 

f Hed. iv. x. 10, 15. The reader is referred to this chapter of 
the Hedaya for further details on the subject of imprecation 
{loan.), 

$ This observation has reference only to the first four species of 
disabilities enumerated in our text. Imprecation, is not mentioned 
in the Sirajiyyah among flie “ impediments to succession,” and a 
child who thus loses his status is probably considered as an abao- 


lute stranger, so that no question ca 
others. 

At arise as to his excluding 

§ Sir. 13; 16. 



jj Vide infra, Chap. XIV., Ex. 10, 11. 
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which u belong to the property of a deceased person,” 
and are a to be performed by the magistrate,” prior to 
the u distribution of the residue among his successors”; 
viz. (1) the funeral ceremony and burial of the de¬ 
ceased, without superfluity of expense, yet without defi¬ 
ciency; (2) the discharge of his just debts from the 
whole of his remaining effects; (8) the payment of his 
legacies out of a third of what remains after his debts 
are paid,* Every legal duty must involve a correspond¬ 
ing legal right to have that duty performed. We pro¬ 
pose, therefore, to deal with these duties under the title 
of u Rights taking Precedence of Inheritance.” 

The subject numbered (3), involving as it does the 
whole subject of Moohummudan wills, is so wide that we 
have proposed to treat it in a separate chapter, which 
will be found later in the work.f With respect to (1) 
and (2), the following observations may be useful. 

(1.) Although funeral expenses come, generally, before 
debts, it is said that, in the opinion of Sharif, a house 
on which there is a lien is not to be sold even to defray 
funeral expenses,]: and it is clearly implied in the Shar* 
that the funeral expenses are not be paid out of any 
property on which there is a “ special lien.” § And it 
is implied in another passage, that funeral expenses are 


# Vide supra, 1, 2, note, 
f Vide infra, Chap, XT. 

X Sir,, Preface, ix. 

§ Shar. 55. The words “special lien,” however, are left unde¬ 
fined. 
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not to be paid out of any property on which any “ legal 
claim, by hypothecation or otherwise,’ 7 has previously 
attached.* 

The words “without superfluity of expense, yet 
without deficiency,” are not left without interpretation; 
for it is laid down that more than three pieces of cloth 
for a man, or more than five for a woman, are super¬ 
fluous, and less are insufficient; that the burial garments 
must be nei ther more nor less costly than the dress that 
the deceased usually wore when alive ; and that if he 
had, when living, one sort of apparel for solemn festi¬ 
vals, a less costly one for visiting friends, and a still less 
expensive one for home wear, the intermediate one must 
regulate the cost of that in which he is to be buried. 

There is an exception to the above rules in the case 
of the debts being so large as to cover the whole pro¬ 
perty, for in such case the expense must be only “ suffi¬ 
cient,” which is explained to mean that only two pieces 
of cloth are to be used for a man or three for a woman.t 

If a deceased person leave no property, or none with¬ 
out a special lien on it, the funeral expenses must be 
paid by such of the relations as would have been coni- 


* Shar. 54. 

f Shar, 54, 55. In the same place we are informed that the 
names, dimensions, and uses, of all the cloths used in funerals, 
both for men and for women, are enumerated in Persian by Mu- 
hammed Kasim, who translated the Sir. and Shar. into that lan¬ 
guage by order of Mr. Hastings, adding numerous comments of 
his own; vide Sir,, Preface, iv. 




pellable by law to maintain him if living ; and, if there 
be no such relations, by the public treasury.* * * § It is 
beyond the scope of this work to enter fully into the 
subject of maintenance, but it may be mentioned that, 
generally, every person, whether infant or adult, must 
be maintained out of his own property, if any.f Sub¬ 
ject to this primary rule, a man must, generally, main¬ 
tain his wife, infant children, father, mother, grandfathers, 
grandmothers, infant male relatives (and even adult, if 
poor and also disabled or blind) within the prohibited 
degrees, and female relations, whether infant or adult, 
within those degrees. { 

(2.) As debts take precedence of claims of inheritance, 
the inheritors can, of course, take nothing if the debts 
exceed or equal the estate in amount.§ Debts are of two 
kinds, “ debts of health,” and V debts of sickness.” The 
former are debts in the ordinary sense of the word, or debts 
by acknowledgment while in health ; the latter, debts of 
which the cause is unknown, and which are not really 
proved to be owing; debts existing, -in fact, merely by 
the acknowledgment of a dying person, which is some- 


* Star. 55. As to the public treasury, vide supra, 179. The 
words “ special lien ” are not defined, 

t Hed. iv. xv. “ Section ” 4. 9. 

+ Hed. iv. xv. “ Section ” 1. 1 ; “ Section ” 4. 1 ; ■** Section ” 5. 
1, 2,6, In the same chapter of theHedaya the reader will find the 
subject of maintenance treated in full detail. 

§ This follows, of course, from the order given, as above men¬ 

tioned, in the Sir.; and it is clear also from passages in the 
Hedaya, vide Hed. xxvi. iii. “Section” (second). 12; and as to debts 
of sickness, Hed. xxv, iii, 4, 
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what analogous to a gift by a, dying person, but differs 
from it in some important points. Debts of health, 
whether for a known cause, as the purchase of a house, 
or the like, or merely by acknowledgment during health, 
take precedence of debts of sickness.* * * § A. religious vow, 
or promise of a charitable donation, as an atonement for 
sin, is not either a debt of sickness, or a debt of health, 
but a u debt of conscience ” only. It has therefore no 
effect on a man's property after his death, unless made 
by bequest; and, if so made, it is restricted, like other 
bequests, to a third of the property remaining after 
payment of debts. + 

Dower, it will be remembered, is a debt,! and is there¬ 
fore payable, if it be a debt of health, as it generally is, 
in preference to a debt of sickness. 

If the property of a deceased person is not sufficient 
to pay the debts due to actual creditors, it is divided 
among them in proportion to their claims. § In such a, 
case, a person claiming merely in respect of a debt of 
sickness can of course get nothing ; and, h fortiori , the 
inheritors can get nothing. 

If, on the other hand, the property is sufficient to pay 
the debts of health, with something over, the Kazee, it 
would seem, must pay the creditors in full, and pay what 


* Shar. 56; Hed. xxv. iii. 1; lii, ii. u Section”. 1. 

f Shar. 56. 

t Vide supra, 145, note. 

§ Sir. 21 j 26 j Shar. 88; Hed. lii. ii. 2. 




remains to the inheritors (assuming, of course, that 
there are no prior claims); and he is not, according 
to Abu Ranifa, at liberty to require security for the 
mere chance of some other creditor or heir being in 
existence, when no such person is known to exist. Abu 
Yusuf and Muhammed, however, consider that he is 
bound to require security ; but it is not easy to see how 
their doctrine can he carried out, as, the possible claim 
being uncertain in time and amount, it would be neces ¬ 
sary to retain security to the amount of the whole pro¬ 
perty for ever.* 

It is not necessary to make any further observations as 
to debts of sickness in this place, the subject of acknow¬ 
ledgments by sick persons being treated more at length in 
a, later par t of this work, in connection with other subjects 
with which it has a certain amount of analogy, while at 
the same time there exist between them various distinc¬ 
tions which it is of great importance to point out.f 

Acknowledgment of Debt by Inheritor.- —In con¬ 
nection with the subject of debts, it may be as well to 
mention that, if one of several inheritors acknowledge 
a debt to be due by the deceased, and other inheritors 
deny it, the debt is charged (presumably in the absence 
of satisfactory evidence as to its existence or non-exist¬ 
ence) on the portion of the acknowledger.! 


* Hed. xx. iv. 4. 

t Vide infra, Chap. XV., Sub-title, u Dispositions by Sick 
(Dying) Persons.” 

Hed. xxv, iii, “ Section ”.,6. 


13 
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Composition of Inhebitance. — Tahharij , or composi¬ 
tion of inheritance, is an arrangement entered into by 
one or more of the inheritors with the rest, by which 
the former agrees or agree to accept some specified 
thing as a consideration excluding him or them from in- 
heritance/* It may be convenient to designate such 
inheritor or inheritors, generally, as the compounding 
inheritor. The right thus to compound is limited by 
certain rules which are thus laid down. 

If the estate of the deceased be completely over¬ 
whelmed with debt, there can be no composition, for 

there is nothing to divide among the inheritors, f 

1 

If the estate of the deceased consist partly of a debt 
due to him, such debt cannot be^directly included in a 
composition, because this would involve the compound¬ 
ing inheritor’s purporting to give up his portion of the 
debt to the other, and the property of a debt cannot be 
conveyed to any but the person indebted, whence the 
whole composition would be void, for a contract which 
is invalid with respect to a part of its subject is invalid 
with respect to the whole. $ 

The same object may, however, be accomplished in¬ 
directly in three different ways. First, there may be a 
condition that the compounding inheritor may release 
the debtor from his portion of the debt, and that the 


* Hed. xxvi. iii. “ Section ” (second). 1. 
f Hed. xxvi. iii. “ Section ” (second). 12. 

% Hed. xxvi. iii. “ Section” (second). 6. A contract of marriage 
forms an exception to the last-mentioned rule, vide infra , Chap. XVI. 




COMPOSITION OF INHERITANCE. 195 

other inheritors shall not exact it; secondly, the other 
inheritors may pay to the compounding inheritor, “ in a 
gratuitous manner.” his portion of the debt, and then 
make a composition with him for his portion of the col¬ 
lected part of the estate; thirdly, (and this is considered 
the safest, and therefore the best, mode), the other in¬ 
heritors may lend to the compounding inheritor the 
amount of his portion of the debt, and then compound 
with him for his portion of the collected estate, and he 
may then transfer the sum so lent to him to the debtor, 
who will then pay it, with the rest of the debt, to the 
oth er inheritors. * 

With the exception of debts, however, the property of 
the deceased, whether consisting of land or of goods and 
effects, may form the subject of a composition, and the 
property given to the compounding creditor may be 
either less or more than the actual value of his portion, 
for the transaction may be considered to be of the nature 
of a sale, and in the case of a sale, generally, equality is 
not necessary, f Thus, if the estate consist of silver, and 
gold is given to the compounding inheritor (or vice 


* Hod. xxvi iii. “ Section ” (second). 7-9. It may seem strange 
that the law should expressly permit that to be done indirectly 
which may not be done directly; but similar anomalies are found 
in our own law. Thus, there may not be a remainder after an 
estate in fee simple, but an executory use may often effect the same 
object.. Thus, also, certain kinds of property cannot be given to a 
spinster on a condition that she shall not marry ; but they may be 
given to her until marriage, and then over to somebody else, 
f Hed, xxyi, iii, u Section ” (second). 2. 


13 * 
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versd), the values, in accordance with the above rule, need 
not be the same. In such a case as this, mutual inter¬ 
change of seisin is primarily necessary; but here a curious 
distinction arises. If the inheritors who take the re¬ 
mainder of the estate admit the seisin, a new seisin is 
necessary, for such admitted seisin is of the nature of a 
trust; but if they deny it, the original seisin is sufficient, 
for it is then of the nature of an usurpation, not of a 
trust.* 

If, on the other hand, the estate consist of gold, 
silver, and other goods and effects, and the compound¬ 
ing inheritor take gold and silver in lieu of his whole 
portion, the sum given must necessarily be of more 
value than the portion of the gold and silver that he 
would take by inheritance, for it is to include also the 
consideration for his portion of the other property . In 
this ease, there must be seisin of that which he is to 
have in exchange for his portion of the gold and silver; 
but seisin of that which he is to have over and above 
is not necessary. But if he take goods and effects 
in exchange, the questions of seisin and value are im¬ 
material. 

Generally, if’ a composition be made simply for goods 
and effects, i.e. property not consisting, even in part, 


* Hed. xxvi. in. “ Section ” (second). 3. The species of trust 
here mentioned will be described in the chapter on Wills, where it 
will be shown that, although executors may be appointed, their 
duties are, apparently, of a limited nature, so that certain responsi¬ 
bilities in the nature, of trusts devolve upon the inheritors, infra , 
Chap. XV. 
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of gold or silver, seisin is not necessary, and the article 
given may be of* greater or of less value than the 
portion compounded for *; but if, on the other hand, 
the estate consist of coin, and the composition be in. 
coin, the amount may still be of greater or less value 
than the portion compounded for, but seism in this 
case is necessary, f 

In cases where it is entirely unknown what kinds of 
property the estate comprises, a doubt has been raised 
whether articles of weight, or of measurement of capa¬ 
city, may form the consideration for a composition, and 
the authors of the Hedaya do not give their own opinion 
on the subject. But when, although it is not actually 
known of what the estate consists, it is known that it 
does not consist of such articles as above mentioned, the 
u most approved opinion ” is that such a composition is 
lawful, and it may therefore, perhaps, be assumed that 
such is the better opinion in the former case also.| 

When one of several inheritors accepts a composition 
for his portion, the sum or article taken by him will he 
reckoned, for the purpose of calculating the portions of the 
others, as being his actual share according to law. Thus, if 
a husband agree to retain his deceased wife’s unpaid dower, 
and the other inheritors be a mother and a pat. uncle, 


* Hed. xxvi. iii. “ Section ” (second). 4. 

t Hed. xxvi. iii. “ Section ” (second). 5. “ Dims and deenars ”; 

but it may, we submit, be presumed that the principle will extend 
to fill kinds of actual money, 
f Hed. xxvi. iii. “ Section ” (second). 10, 11. 
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the dower will count as and, the mother will take -J of 
what is left, while the pat. uncle will take the residue. * 
Recedes of the Kazee. —The Hedaya. contains a short 
chapter intituled “ Of the Decrees of the Kazee relative to 
Inheritance.” Some of the rules contained in the chapter 
in question have been incorporated in this work, but 
others have been left unnoticed, as being either of slight 
importance or only indirectly connected with our subject. 
We only allude to this chapter here, in order that our 
readers may be aware of its existence, and may examine 
it for themselves if they think proper, f 


* Sir. 21; 26, and supra, 13. f Hed. xx. iv.. 





CHAPTER XIV. 


EXAMPLES ON SPECIAL EIGHTS AND DISABILITIES. 


Example 1 (Posthumous Children).—Wife (preg¬ 
nant), mother.* 

On the supposition that four sons will be bom :•— 
Wife, i 


Mother, 


& 


Four posthumous sons (residue), 

On the supposition that four daughters will be born 


Wife, } 


2 

3 


Mother (primarily), } 

Four posthumous daughters (primarily), 
Residue to go to mother and daughters by the 
return, - 2 \ 


* Hed. xiii. 17, 
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On the supposition that no child is born:- 
Wife, 

Mother (primarily), -§ 


Residue, to go to mother by the return, 


Hence, remembering that the provisional portions of 
the claimants are the smallest portions to which they 
can be entitled, and that the reserved portion is what 
remains after allotting those provisional portions, we 
have, provisionally:— 


Wife, i 
Mother, % 
Reserved portion, 


The following will be the distribution of the reserved 
portion under various circumstances. 

First case.—If four sons be born, the mother’s and 
wife’s provisional shares require no alteration; the sons, 
who are residuaries, will take the residue ; and as that 
is exactly identical with the reserved portion, the re¬ 
served portion will be thus fully appropriated. 

Second case.—If four daughters be born, they will be 
entitled to § as their share, and that amount must be 
given to them out of the reserved portion. The wife’s 
share remains unaltered. There remains or 

which will go, by the return, between the mother and 
daughters in the ratio £ : f, or 1 : 4. Hence the re¬ 
served portion will be thus distributed:— 


Mother, l of 2 V, or 
Daughters, f+f of or 
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But rlTf+To™ ^^ so the reserved portion is 
fully distributed. 

Third case.—If no child be bom, the wife's share is 

and the mother’s, primarily, but the mother will 
also be entitled to the residue by the return; therefore, 
the wife must have from the reserved portion so much 
as will make up her share to and the mother will have 
all the rest.* Hence the reserved portion is thus dis¬ 
tributed :— 

Wife, or * 

Mother, |f—J, or A 

But therefore, again, the reserved portion 

is fully distributed. 

The results may thus be exhibited with the L. C. D.: 

From distribution of reserved 
Provisional portion. 



portions. 

1st case. 

2nd case. 

3rd case. 

Wife . 

1 5 

120 

—. 

— 

1 5 

1 2 0 

Mother . 

4 posthumous 

20 

12 0 

— 

i 

120 

70 

12 0 

sons . 

— 

_§JL_ 

1 20 

— 

— 

4 posthumous 





daughters . 

•— 

— 

84 

1 2 0 

•- 

# The Hedaya, in its treatment of this example, makes 

no men- 


tion of the return, simply stating that the provisional sha-res are 
| and and that if the feetus be bom alive these will be the actual 
portions, and if it be born dead the portions will be | and This 
would, in fact, be so if there were residuaries in each case ; but in 
our working of the example wc have assumed, as usual, that the 
relations mentioned are the only relations in existence, and that, 
consequently, there are not any residuaries in the 2nd and 3rd cases, 
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Example 2. — (Posthumous Children).—• Father, 
mother, wife (pregnant), daughter.* 

On the supposition that four sons are born:— 

Father, ^ 

Mother, | 

Wife, i 

Daughter, ^ of residue, or 
4 posthumous sons, f- of residue, or 

On the supposition that four daughters are born, 
primarily:— 

Father, -g- 


Mother, 
Wife, i 


6 


Daughter and 4 posthumous daughters, | 

But 

Hence, this is a case of increase, and the denominator 
must be increased to 27, so that we shall have:— 
Father, 

Mother, -$? 

Wife, * 

Daughter, -} of £?-, or 
4 posthumous daughters, f of -J-f, or 

On the supposition that no child is born:— 


lather, (residue) or 
Mother, 

Wife, 1 
Daughter, ^ 


2~4 
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Hence, remembering, as in the previous example, the 
rules for ascertaining the provisional portions, &c,, we 
have, provisionally:— 

Father, $ 

Mother, - 2 -f 
Wife, 2 V 
Daughter, -£$5 

Reserved portion, l-“(a^-+^4“■aVWfeX or iit 

The following will be the distribution of the reserved, 
portion under various circumstances:— 

First case.—If there are four sons born, the father, 
mother, and wife must have their portions made up out 
of the reserved portion to £, respectively ; the 

daughter’s portion remains unaltered; the posthumous 
sons will have their entire portion out of the reserved 
portion. Hence the reserved portion will be distributed 
thus:— 

Father, or ji 

Mother, r, or -gV 
Wife, |or -h 
4 posthumous sons, |-§- 

But so that the reserved por¬ 

tion has been fully distributed. 

Second case.—If there are four daughters born, the 
provisional portions of the father, mother, and wife re¬ 
main unaltered; the daughter must have her provisional 
portion made up out of the reserved portion to tA? the 
four posthumous daughters will have their entire por- 
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rro ~f t¥x-—HiI J therefore, in this case also, 


tion out of the reserved portioji. Hence the reserved 
portion will be thus distributed :—- 

Daughter -LQ._13 nT . 7 

x^dugiuti, 1S5 2!e, 01 x i2o 

4 posthumous daughters, 

Bnt —2_L.... 6 4_—115. 

1>UL 120 r 13 5—TT6> 
the reserve portion is fully distributed. 

Thud case.—If no child is born, the lather’s provi¬ 
sional portion must be made up to -{% the mother’s and 
wife’s respectively to } and J, the daughter’s to | j the 
following will therefore be the distribution of the 
reserved portion:—■ 

Father,or ^ 3 ¥ 

Mother (as in the first case), -gh 
Wife (as in the first case), 

Daughter, 


i a 
2 101 


or -i-fir 


l>ut 5V+‘7V+^%™iill; therefore here, again, 
the reserved portion is fully distributed. 

r lhe results obtained above may thus be exhibited 
with the L. 0. D.:— 


Father . 
Mother . 

Wife . 
Daughter 
4 posthumous 
daughters . 
4 posthumous 
sons . 


From distribution of reserved 
Provisional portion, 

portions. 1st case.-2nd case. 3rd ease. 


J_2._ 
2 16 

3 2 
21 A 

24 
2 16 " 

I 3 

2l1f 


2 16 

4 

2 16 

_JL_ 
2 1^ 


1 1 a 

2 16 


1 


13 

2 16 
4 

2 16 

—3._ 

2.16 

-SUL. 

2 16 


l 


JLOJ 

2 16 
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It would be easy to multiply the cases almost indefi¬ 
nitely by supposing one son, two sons, one daughter, 
two daughters, one son and one daughter, &c., to be 
born; but it would be of no advantage to enter into 
these details; for the general rules as to the rights of 
sons and daughters will enable the reader to apply the 
principles above illustrated to any particular case that 
may arise in practice. 

Example 8. —(Hermaphrodites).—Son, equivocal her¬ 
maphrodite child,* 

On the supposition that the hermaphrodite is a 
male:— 

Son, | 

Hermaphrodite, -| 

On the supposition that it is a female :— 

Son, | 

Hermaphrodite, J 

According to Abu Hanifa, the distribution must be 
according to the supposition which is the less favourable 
to the hermaphrodite; hence it will be exactly in 
accordance with the second supposition. 

According to Abu Yusuf, the hermaphrodite will 
take -f of what he would take if put in the place of the 




* Hed, liii. “ Section ii.” 10. 
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son; but the son, who would then stand alone, would be 

i 

entitled to the whole. Hence we have:—- 

Son, the whole, or 1 
Hermaphrodite, f 

But 1 +f==f+i“l 

Hence, this is a case of increase, and the denominator 
must he increased to 7. We then have :— 

Son, j 

Hermaphrodite, f- 

According to Muhammed, the share of the herma¬ 
phrodite is half his portion on the first supposition, 
added to half his portion on the second. Hence we 
have:— 

Hermaphrodite, of ( 

Son (residue), 

Example 4. — (Hermaphrodite). —Son, daughter, 
equivocal hemaphrodite child.* 

On the supposition that the hermaphrodite is a 
male:— 

Son, I 
Daughter, 

Hermaphrodite, f 

On the supposition that it is a female :— 

Son, y 
D aughter, J 
Hcrmaphrodite, |- 


# Sir. 48, 44 ; 48, 49. 





1* tolSrfy 
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According to Abu Hanifa, the distribution, as in the 
previous example, will be exactly in accordance with 
the second supposition. 

According to Abu Yusuf, as the hermaphrodite, if 
put in the place of the son, would take and, if put 
in the place of the daughter, would take the u two 
shares ” are f and and we have ': 

Son, f 

Daughter, J 

Hermaphrodite, | of (|+i), or | 

But -§ + 4 + i = I ~k 1 + i“ t 

Therefore this is a case of increase, and the denomi¬ 
nator must be increased to 9. Hence we have: 

Son, f 

Daughter, | 

Hermaphrodite, f, or | 

According to Muhammed, the hermaphrodite’s por¬ 
tion, ascertained as in the previous example,* is— 

h of (f+Tf), or if 

Hence there will be left for the son and daughter the 
residue, 1— f^ or to be divided in the usual manner; 

and we shall have:— 

Son, -f of f t, or fj| 

Daughter, 


* If the reader has any difficulty in arriving at the fractions j and 
he will see the question worked out, so far, supra, 155,156,157. 
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Example 5. (Lost or Missing Persons). — Two 
daughters, son (lost or missing), son’s son, son’s 
daughter.* 

On the supposition that the son will be found 

Two daughters, | 

Son, 

On the supposition that he will not be found:— 

Two daughters, § 

Son’s son, § of £, or f 
Soif s daughter, $ 

As we have to give to each claimant, provisionally, 
only the smallest portion to which he can become en¬ 
titled, even if that portion be we shall have provi¬ 
sionally :— 

Daughters, 

Reserved portion, £ 

i. he son s son and son s daughter have, therefore, no 
provisional portion.! 

The distribution of the reserved portion will be as 
follows. . 

hii *t ease. If the son be found, the daughters will, 
of course, retain what they have, and the son will take 
the whole of the reserved portion. 


* Red. xiii. 17. 

f The Hed. does not go beyond this point, probably because the 
rest is so very simple; but we have thought it as well to work out 
the distribution, 
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Second case.—If the son be not found, the daughters 
must have their portion made up to what it was on the 
second supposition; and the son’s son and son’s daughter 
will take as on that supposition,, Hence the reserved 
portion will be thus disposed of:— 

Two daughters, f—or | 

Son’s son, f- 
Son’s daughter, ^ 

But i + | + so that the reserved portion has 

been fully distributed. 

The results may thus be exhibited with the L. C. D.: 

From distribution of 
Provisional reserved portion, 
portions. 1st case. 2nd case. 

8 

36 


Daughters (each). 
Son 

Son’s son 

Son’s daughter . 


36 


Example 6.— (Lost or Missing Persons).—Husband, 
two sisters, brother (lost or missing).* 

On the supposition that the brother will be found 
Husband, 

Two sisters, \ of (residue) or | 

Brother, | of (residue) or J 


* Sbar, 102. 


14 
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On the supposition that he will not be found:— 

Husband, \ 

Two sisters, § 

But |+f=f+f=i 

Hence this is a case of increase, and the denominator 
must be increased to 7; we shall therefore have:— 

Husband, f 

Two sisters, -f- 

Giving, therefore, to each claimant the smallest portion 
to which he can become entitled, we shall have, provi¬ 
sionally :— 

Husband, f 

Two sisters, J 

Reserved portion, 1—($■+£)> or £§ 

Tlie following will he the distribution in the two cases 
that may occur:— 

First case.—If the lost brother be found, the husband 
must have his portion made up to -J-, and the sisters’ 
provisional portion will remain unaltered, while the 
brother will be entitled to J. Hence the reserved por¬ 
tion will be thus distributed:— 

Husband, f, or yr 

Brother, J- 

But A+i™ A > therefore the reserved portion has 
been fully distributed. 

Second case.—If the brother be not found, the hus¬ 
band will simply retain his provisional portion; the 
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sisters must have their portion made up to f. Hence 
the reserved portion is thus disposed of~ 

Sisters, f—J, or 

Hence the reserved portion is exactly distributed. 

The following are the results exhibited with the 
L. C. D.:— 

From distribution of 



Provisional 

reserved portion. 


portions, 

1 st ease. 

2 nd case. 

Husband 

66 

4 

56 

—, 

Sisters (each) 

7 

• 56 

— 

5% 

Brother 

* 

44 

56 

— 


Example 7. —(Persons dying together).—-Persons 
dying: a man possessed of property, named Zaid, his 
daughter, his brother’s son, and the son of that brother’s 
son. Persons surviving: son of the daughter, wife and 
daughter of the brother’s son’s son. How does the 
property of Zaid descend? * 

According to the “approved” opinion, the property 
of Zaid will go to his surviving heirs. Zaid leaves no 
persons surviving him who are actually his heirs, and 
his property must therefore go to the daughter’s son, as 
one of the 1st Class of D.K., in preference to the 
brother’s son’s son’s daughter, who is of the 3rd Class. 
The brother’s son’s son’s wife is not either an heir or a 
d.k., and can have no claim as a successor of Zaid. 
According to All and Ibnu Masuud, on the other 


* Shar. 103. 


14 • 
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hand, the property of Zaid, who stands alone in the 
highest generation, must be supposed to descend to some 
of those who died with him ; and we have thus, accord¬ 
ing to the ordinary rules of inheritance:— 

Daughter, | 

Brother’s son, (residue) ^ 

The daughter’s portion will go to her son as her nearest 
residuary, she leaving no relations who are sharers in 
respect of her estate; the brother’s son’s portion will go 
to the brother’s son’s son as his sole residuary, and from 
the brother’s son’s son it will descend to his wife and 
daughter as his heirs. Hence, finally:— 

Daughter’s son, -J, or ye 

Brother’s son’s son’s wife, * J- of -J, or pV 

Brother son’s son’s daughter,* | of (by 
the return) or 

Example 8 . —(Persons dying together—-Eesiduaries for 
Special Cause).—Persons dying: Kasim, a freedman; 
Hasan, his C. brother, also a freedman. Each leaves 
the same amount of property. Persons surviving : 
mother, daughter, and manumittor, of each.f 


* Tiie Sh&r. merely says that the moiety is distributed between 
these two persons according to law; but it will easily be seen that 
these are the proper portions. As to the important principle which 
is proved by the wife’s taking a share, vide supra, 162. 

f Shar. 104. Hasan is described as a “younger half-brother.” 
It will be seen that half-brother on the father’s side is meant, for 
the working of the example shows that he and Kasim have different 
mothers. 
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According to the u approved doctrine,” the property 
of each deceased person goes to his own surviving heirs 
thus:— 


Mother, 1 
Daughter, or § 
Manumittor, (residue) or 


a 

0 


According to Ali and Ibnu Masuud, Kasim’s mother 
and daughter take their shares, as above, but his 
residue then goes to Hasan, who is first supposed to be 
the survivor, and is given to his heirs in the proportions 
above shown; afterwards Kasim is supposed to be the 
survivor, and the same process is repea tec} with respect 
to him and his heirs. Finally, therefore, the two pro¬ 
perties go thus* 

Kasim’s mother, § + 6 of 1§ or I 

„ daughter, 1+4 of or §, or f 
,, manumittor, J of 1, or -J 

And—; Hasan’s mother, § 


„ daughter, § 

„ manumittor, 1 


Example9. —(Kesiduaries for Special Cause).—*A slave 
is purchased and manumitted by two of his daughters, 
Zubaida and Amina, the former paying -|, and the latter 
-J, of the purchase'money. He dies, leaving these two 
daughters and another daughter Safiya.f 

# The reader will readily see that, the properties being equal, 
there is no necessity to distinguish, in the answer, the fractional 
parts which come from one C. brother from those which come from 
the other. 

t Sir. 12 ; 15; Shar, 79. 
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Primarily- 


Three daughters (as sharers), f; each J of f, 


or f 

Kesidue, 1—f, or % 


But Zubaida and Amina, as residuaries for special 
cause, will take the residue between them in proportion 
to their contributions; therefore we have, secondly:— 

Zubaida (in addition to her share), f- of or -J- 
Ainina (similarly), |- of -j, or A 

Hence, finally:— 

Zubaida, for || 

Amina, f+Aj or ||- 
Safiya, or Jf 

Ex ample 10,—(Persons who may not inherit).— 
Wife, mother, two sisters, two U. sisters, son rendered 
incapable of inheriting.* 

According to the author of the Sir&jiyyah, a person 
who may not inherit has no effect on the others, so that 
the case will be worked out as if there were no son. 


Wife, i 
Mother, ■£ 

2 sisters, § 

2 U. sisters, J 


# Sir. 15 ; 19. This example is important as illustrating two 
remarkable points relating to XT. sisters : one, that they are not ex¬ 
cluded by the mother, though she is their medium of relationship; 
the other, that their rights are not affected, like those of G. sisters, 
by the presence of sisters. Vide supra, 125, 126. 




SPECIAL RIGHTS AND DISABILITIES. 


215 


But i+l+f+i : 


S+2+8+4 
.13 


17 

12 


Hence this is a case of increase, and the denomi¬ 
nator must be increased to 17; we shall thus have: 


3 


Wife, i 
Mother, & 

2 sisters, yx each y 7 - 
2 U. sisters, fVj each A 

According to Ibnu Masuud, however, a person who 
may not inherit “ excludes imperfectly,” in other words, 
his presence may lessen the share of another. Now, a 
wife’s share, when there is any child, is not y, but is 


lessened to 


Henoe we have 


Wife, |- 
Mother, ^ 

2 sisters, § 

2 U. sisters, | 


But 4+ *+*+4 


3+4+16+8 

24 


3JL 

2 4 


Hence this is a case of increase, and the denominator 
must be increased to 31. We shall then have: 


3 

31 


Wife, __ 

Mother, ^ 

2 sisters, each ^ 
2 U. sisters, ~ 3 nr, each 


Example 11.—(Persons who may not inherit).—A 
woman converted to the faith dies, leaving a husband 
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and two U. brothers who are believers, a son who is still 
an infidel, and other residuaries who are believers.* 
According to the doctrine of the Sirajiyyah, the son 
will be considered non-existent; and we have:— 

Husband, -J, or f 

Two U. brothers, each 

Residuaries who are believers, 1—or -J 

According to Ibnu Masuud, the son will cause the 
husband to take \ instead of and we shall have:— 

Husband, or ^ 

Two XL brothers, or each 
Residuaries who are believers, 1— 


or A 










* Sliar, 80, 81. 





CHAPTER XV. 

OF WILLS, AND DISPOSITIONS BY SICK (DYING) PERSONS. 

Preliminary, 217. — Limits of Testamentaiy Pov\ci, 
220.—Acceptance of Bequests, 233. fractional 
and other Bequests, 234.—Declaration in favour 
of Brother, 247. — Bequests of Other Persons’ 
property, 247.—Bequests of Use or Produce, 249. 
—Legatees by Description, 254. — Bequests for 
Pious Purposes, 257.—Retraction of Bequests, 
259.—Executors; their Functions and Liabilities, 
261.—Dispositions by Sick (dying) Persons, 280. 

Preliminary. —As the right of inheritance, according 
to Moobummudan law, takes effect, generally, subject 
to any disposi tion by will that the deceased owner may 
have made, provided that such disposition do not exceed 
the limits prescribed by law,* the legatees and the per- 


* Vide infra , 220, &c. 
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sons entitled by inheritance are looked upon as being, 
in a manner, partners in' the estate of the deceased.* 
And it is also considered that “ bequest resembles in¬ 
heritance, as the legatee succeeds to the property of the 
deceased in the manner of an heir/’t Since, therefore, 
the rights of legatees and inheritors are thus closely 
connected and mutually dependent on one another, it 
may not be out of place, in a treatise relating to inherit¬ 
ance, to give some account of the law relating to wills. 
We propose to do so, accordingly, in this chapter, pre¬ 
mising that the words “ will,” “ bequest,” and “ legacy ” 
will be used indiscriminately according to convenience, 
as the absence of any formal requisites to the efficacy of 
a will makes it impossible to draw any marked distinc ¬ 
tion (perhaps we may say, any distinction at all) between 
any one of these words and either of the other two. 

A will ( waseeyat ) or bequest becomes effectual on the 
death of the testator (mooses), and not before, thus 
differing from an acknowledgment of debt by a sick 
person, which takes effect immediately 4 

There is no prescribed form or manner of making a 
will; if one person say to another, u Give this article of 
mine, after my death, to a particular person,” these 
words are sufficient to constitute a will, and to authorise 


* Hed. lii. ii. 11-13. 
f Hed. xx. ir. 6. 

t Hed. lii. i. 9 ; xxv. iii. 8. As to such acknowledgments gene¬ 
rally, vide supra , 191, <fcc.; infra , 280. 
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the person thus addressed to carry it out,* It seems 
clear, from the illustrations and expressions used by 
Moohummudan writers, that there is no distinction, as 
regards testamentary disposition, between real and 
personal property; that a bequest by word of mouth is 
equally valid with a bequest in writing; that a person 
may bequeath property either specifically, by way of 
pecuniary legacy, or as a fractional part of his estate ; 
and that, if a man make several bequests to different 
persons at the same or at different times, they will all 
take effect concurrently, provided that he does not be¬ 
queath, in the aggregate, more than the amount 

allowed by law.f 

A. bequest in general terms, c.g. u a third of my pro¬ 
perty/’ is not restricted to any particular kind of pro¬ 
perty ; thus, such a bequest to be given “in alms to 


* Hed. lii. Preliminary definitions. The person so addressed 
becomes a wasee, or executor. As to the functions of such a 
person, vide infra, 261, &c. 

f Hed. lii' passim; Shar. 56, 57. The words ‘‘bequest” and 
“ legacy ” are used here, and will he used throughout, in the sense of 
bequest or devise; for, if there is no distinction between real and 
personal property, there can he none between a bequest or legacy and 
a devise. As to reasons for assuming that there is no distinction 
between real and personal property, vide supra, 7. Allusions to 
land are not very common in the Hedaya, hut it is mentioned as 
the subject of a bequest, Hed. xx. iv. 6; lii. 1 19 ; as the subject 
of inheritance, Hed, xxvi hi « Section ” (second). 2 ; as the subject 
of purchase and sale, Hed. i. vi 8; as the subject of grant, i. vi. 
11, &c. As to the case ‘of several bequests, see distinction where 
they are made to the same person, infra, 286, 287. 
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the distressed ” takes effect, pro tanto , on the whole of 
the property, not only on that which is subject to 
zakaL* * * § 

Limits of Testamentary Power. — A person of full 
age may, generally, dispose by will as he pleases of a 
third part, but no more,f of the residue of his property 
after payment of funeral expenses and debts. Funeral 
expenses and debts take precedence of any such dispo¬ 
sition, | and a bequest is therefore void if a person who 
makes it is deeply involved in debt; but a legacy pri¬ 
marily invalid by reason of debts will become valid if 
the creditors relinquish their claims.§ An infant cannot 
make a will ; and even if, having purported to do so, 
he afterwards lives to attain to maturity, the will does 
not thereby become valid; moreover, an infant (as dis¬ 
tinguished from a slave or a mokatib) is under an abso¬ 
lute incompetency, so that even if he purport to make a 
bequest referring to the age of maturity, e.g. with the 
words “ whenever I reach the age of maturity,” it is 
nevertheless invalid. || 


* Hod. xx. iv. 6. As to zahat (which means “ a contribution of 
a portion of property assigned to the use of the poor, as a sanctifi¬ 
cation of the remainder to the proprietor,” lied. i. Preliminary 
Definition), see Hed. i. passim. 

f It will be seen hereafter that, under some circumstances, a man 
may bequeath the whole, vide infra, 229, 230; and that, generally, 
a will purporting to bequeath more than a third will be valid to 
the extent of a third, vide infra , 234. 

t Sir. 1; 2 ; Shar. 56, 57 ; Hed. lii, i. 1-3,14, 15. 

§ Hed. lii. i. 14. 

H Ibid. 15. 





LIMITS OF TESTAMENTARY POWER. 22 ] 

FuM age or maturity, in Moohummudan law, is identical 
with puberty ; and, conversely, infancy is the state of 
one who has not attained puberty.* * * § There is some 
controversy as to the precise circumstances under which 
puberty is to be considered as established, but it seems 
to be generally admitted that it may be established by the 
existence of the ordinary physical signs; and the author 
of the Hedaya seems to incline to the opinion that, in 
the absence of such signs, it is established at the age of 
eighteen in a male, and at the age of seventeen in a 
female.f Under no circumstances, however, can it be 
established under the age of twelve in a male or that of 
nine in a female. | When a person who is approaching 
the age of puberty declares himself or herself to be 
adult, the declaration must be credited, and such person 
at once becomes subject to all the rules of' law respect¬ 
ing adults. § 

The following rules are laid down (in addition to the 
above general principles) with respect to persons who 
may or may not make a will, persons in whose favour a 
will may or may not be made, property which may be 
the subject of a will, and the like. 


* Hed. xsxv. ii. “ Section,” note ; vide also the Hedaya, passim, 
where it will be found that no distinction of age is alluded to 
except the natural division between puberty and impuberty. 

f Hed. xxxv. ii. “ Section 1, where the opinions of various 
dissentients are enumerated, and the physical signs described. 

% .Ibid. 

§ Hed. xxxv. ii. “ Section ”.2. 
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A woman, equally with a naan, can make a will. This 
is shown from the statement' that a female apostate can 
make a will; that statement being made, not as distin¬ 
guishing such a person from other women, but as dis¬ 
tinguishing her from a male apostate.* 

A zimmee*' may make a bequest, generally, to another 
infidel, whether of the same or of a different religion 
from himself, lor all unbelievers are considered as of one 
class; but he may not make a bequest to a hostile infidel. 

The testamentary power of a zimmee is subject to the 
same limitations as that of a Mussulman, so that bequests 
to a person entitled by inheritance are invalid, and be¬ 
quests to any ' other person are invalid so far as they 
exceed one-third of the testator’s property. J 

A zimmee may make a bequest in favour of a Mussul¬ 
man, and a Mussulman in favour of a zimmee; but a 


* Hed. Hi. vi. 5, and vide infra , 224. 

+ A zimmee is an alien infidel (that is, an alien person not of the 
Mookummudan religion) who has become a subject of a Mussulman 
Government under the following circumstances When an alien 
infidel comes into a Mussulman territory, under protection, the 
Imam must give him notice that if he remains in it beyond a 
specified, time he must pay a capitation tax (jizyatf If the alien 
returns to his own country before the time specified, he does not 
become liable to the tax; but if he remains beyond that time he is 
liable to it, and he is then called a zimmee, vide Hed. ix, vi. “ Sec¬ 
tion . 1, 4, 5, 7; i. vi. 9; ix. viii. 10, <&e. An alien infidel woman 
is placed in a similar position by marrying a zimmee, and is called 
a zimmeea; but a mr n cannot become a zimmee by marrying a 
zimmeea. 

t Hed. lii. vi. 10-1 








bequest to a hostile infidel is, it would appear, always 
invalid.* A zimm.ee’s testamentary right is limited, as 
above mentioned, to a, third part of his property, for 
the reason that he has agreed to conform to the laws of 
the Mussulmans in all temporal concerns. + 

If a zirmnee make a bequest for a purpose held pious 
both by Mussulmans and by zimmees, as burning a lamp 
in the Holy Temple (of Jerusalem), or waging war 
against the infidel Tartars, it is valid, whether it is 
made in favour of specific persons or not; but if the 
bequest be made for a purpose held pious by Mussul¬ 
mans, but not by zimmees, as the erection of a mosque, 
burning a lamp in a mosque, or making a pilgrimage to 
Mecca, it is invalid unless it be made in favour of some 
particular persons, in which case it is valid as a bequest 
to such persons coupled with a counsel to them there¬ 
with to erect a mosque, &c. If it be made for a pur¬ 
pose held pious by neither—or rather held sinful by 
both—as the support of singers or dissolute women, it 
is invalid unless made in favour of particular persons. 
Lastly, if it be made for a purpose deemed pious by 
zimmees but not by Mussulmans, as the building of a 
church or synagogue, or the slaughter of hogs to feed 
the poor of their sect, it is valid altogether according 
to Abu Hanifa, as being according to the faith of the 
testator; but invalid altogether according to Abu Yusuf 
and Muhammed, as being sinful. $ 


f Hed. Hi. vi. 10. 
X Hed. lii. vi. 3. 


* Hed. lii. i. 9. 
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A bequest by a Mussulman or a zimmee in favour of 
a moostamin,* or vice versa, is valid, for a moostamin, 
so long as he resides in a Mussulman country, is con¬ 
sidered in the light of a zimmee. In one respect, in¬ 
deed, a moostamin has even a wider power than a 
Mussulman or a zimmee; for, as his relations possess no 
cognizable rights of inheritance on account of their 
being in a hostile country, he may bequeath the whole 
of his property to a Mussulman or to a zimmee instead of 
being restricted to a third; but if he. bequeath a part 
only, the remainder will go to his inheritors, even if 
they reside in a hostile country .! 

A bequest by a Christian or a Jew to the effect that 
his house shall be converted after his death into a 
church or synagogue, specifying the particular sect for 
whom it is intended, is valid, with the usual limitation 
that it can only take effect to the extent of a third of 
the testator’s property. If, On the other hand, the tes¬ 
tator does not specify the particular sect, the bequest is 
valid according to Abu Hanifa, but invalid according to 
Abu Yusuf and Muhammed.J 

The will of a female apostate is valid altogether. But 
if a male apostate purport to make a will, Abu Hanifa 


# A moostamin (as the word is here used) is an alien infidel who 
has come into a Mussulman territory, under protection, and has 
not yet become a zimmee, vide Hed. iv. xv. “ Section 5 3, note j 

III vi. 9 ; and vide Bail. Dig., 171. 
t Hed. lii. vi. 6, 7, 9. 
t Ibid . 2, 3. 
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is of opinion that it remains in suspense, becoming valid 
on his repentance, but null on his death or expatria¬ 
tion. Abu Yusuf and Muhammed, however, maintain 
that such a will is valid altogether.* A mere free¬ 
thinker or innovator, who has not proceeded to open 
and avowed infidelity, is not incapacitated from making 
a will, for the law regards his apparent state, which is 
that of a Mussulman, and: does not look upon him as 
an apostate, f 

An immediate bequest by an absolute slave is neces¬ 
sarily invalid, for everything that he has belongs to his 
inaster|; moreover, it is laid down that slaves 44 are not 
competent to act in any respect sui juris .”§ A similar 
bequest by a, mokatib is invalid, according to the authors 
of the Hedaya, even though he leave enough other pro¬ 
perty to discharge his covenanted ransom. It is said, 
however, by some, that Abu Yusuf and Muhammed 
espouse the opposite opinion. |j Either an absolute slave 
or a mokatib, however, (as distinguished from an infant,) 
possesses competency in himself to perform this and other 
acts, obstructed merely by the right of the master; and 
therefore, if such a person make a bequest with refe¬ 
rence to the period when the bar shall be removed, e.g. 
with the words 44 whenever I am free,” it is valid if he 
afterwards become free.^f 


* Hed. lii. vi. 4, 5. f Hed. lii. vi. 4, and note, ibid. 

f Hed. lii. i. 15. § Hed. ii. i. 2 ; and vide Hed. ii. ii. 16. 

|| Hed. lii. i. 16. 

Hed, lii. i. 15. As to meaning of “absolute slave” and 
a mokatib,” vide supra, 170, 182. 

15 
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A man may, of course, bequeath his own absolute 
slave; and if the slave be afterwards killed, the legacy 
will be executed from the compensation received for his 
blood. If, however, the master sell him, the sale operates 
as a retraction of the bequest.* 

A man may manumit his slave by will, and this may 
be done by a direction to the persons entitled by in¬ 
heritance to manumit such slave, f It would seem, too, 
on principle, that if he should merely say “ I direct 
that my slave A, be free after my death,” or the like, 
the slave would be free from the moment of his death; 
for it is not easy to see how the executor or the inheri¬ 
tors could raise any claim in opposition to his expressed 
intention. 

If a man direct by will that “ his heirs emancipate 
his slave at his decease,” and the slave, after the death, 
of the testator, commit an offence requiring compensa¬ 
tion, the inheritors may surrender the slave to the 
u avenger of offence ” in satisfaction of such com¬ 
pensation; and if they determine to do so, the slave 
ceases to be part of the testator's property, and the 
direction to emancipate him is void. If, however, the 
inheritors consent to pay a u redemptionary atonement,” 
the burden of such atonement will fall entirely on their 
own property, and the direction will remain in force.”$ 


* Hed. lii. ii. 2 7 ; and, as to subject of retraction generally, 
infra, 259. 
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A bequest to a person, whether an inheritor or a 
stranger, from whom the testator has received a mortal 
wound, either purposely or accidentally inflicted, is 
invalid; and, in like manner, if a person who has already 
made a bequest is afterwards killed by the person to 
whom it is made, the bequest is invalid; but in both 
these cases the bequest will become valid if the persons 
entitled by inheritance give their consent. * 

As a result of the doctrine just stated, if there be a 
joint bequest to A. and R., and A. be the murderer of 
the testator, B. takes one-half, and the murderer takes 
nothing, f 

A bequest to a foetus in the womb is valid, for a foetus 
can take by inheritance, and, by parity of reasoning, he 
can take a legacy. But, in order that the legacy may 
take effect, it is essential that the birth should happen 
within six months from the date of the will. A bequest 
of a foetus is valid under similar circumstances. If a 
man bequeath his female slave, with the exception of her 
child in the womb, the exception is valid ; but a bequest 
of the female slave simply will carry the foetus with it. f 
A bequest to a person who is dead at the time of 


* Hed. Hi. i. 6, 7. Abu Yusuf opposes the last opinion, hut 
Abu Hanifa and Muhammed both support it, so that the point 
may be considered as established. — Conf. law of inheritance 
under similar circumstances, supra, 182. 
f Hed. Hi, ii. 25. 

X Hed. lii. i. 17, 18. Conf. rules as to inheritance of unborn 
persons, supra, 150; where it will be seen that the shortest period 
of gestation, according to Moohurmnudan law, is six months. As 
to bequest of pregnant slave, vide also infra , 246, 251, &e. 

15 * 
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making such bequest is absolutely void, the reason being, 
apparently, that there can be no acceptance on the part 
of the legatee. And it results from this doctrine that 
if a person bequeath “a third of his property, 7 ’ without 
further words, “to A. and B.,’ J and it should prove that 
A. was dead at the time of making the bequest, B. will 
take the whole legacy, whether the testator was aware 
of the decease of A. or not. If, on the other hand, the 
testator directs that a third “ be divided, as a legacy, 
between A. and B.,” the latter, under the circumstances 
before supposed, will take only half the legacy j for the 
words used by the testator clearly indicate that each 
should have a half, and, as A. is dead, the bequest of 
one-half to him fails entirely.* 

The statement that a bequest to a person who is dead 
at the time of making such bequest is void would seem, 
at first sight, to lead to the curious inference that a 
bequest to a person not dead at that time is operative, 
even though he be dead at the time of the testator’s 
decease. But this position, which would certainly be 
rather startling to logical minds,, is negatived by another 
passage, which shows that, if’ a legatee die between the 
making of the legacy and the death of the testator, the 
legacy is void and the property goes to the inheritors, f 


* Hed. lii. ii. 14, 15; lii. v. 5. It may be as well to warn the 
reader not to trust to the marginal note of paragraph 15, which 
is incorrect. As to the doctrine of acceptance generally, vide 
infra, 233. 
f Hed. lii. i. 25. 
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It would have been sufficient, therefore, to say, generally, 
that a legacy fails if the legatee be dead at the time of 
the testator’s death; but the statement of law above re¬ 
ferred to is introduced, apparently, with the view of 
bringing forward the doctrine that it fails when the 
legatee is dead at the time of the making, even if the 
testator is not aware of his death. 

It will be seen later that if a man make a bequest to 
two persons, one of whom is an inheritor, and therefore 
cannot take, the other person takes only half of the 
legacy.* * * § The reason why it is otherwise in the case of 
a bequest to a living and a dead person is that a dead man 
has not the inherent capacity of being a legatee,! and 
cannot therefore cause any u obstruction ” to the gift, 
which thus operates entirely in favour of the living person. 
The principle is well illustrated by likening such a bequest 
to a bequest purporting to be made to a living man 
and an inanimate object, as “to A. and a wall A £ 

Notwithstanding the general limi tation of testamentary 
disposition to one-third of the property,§ the owner may 
dispose of any larger portion, or even of the whole, by 
will (subject, of course, to funeral expenses and debts), 
if there are no persons (other than the public treasury) 


* Vide infra, 231. 

f A living person, on the other hand, has that capacity normally, 
though it is taken away, incidentally, by the circumstance of his 
being an inheritor. 

t Hed. lii. ii. 14, 24. 

§ Vide supra , 220. 
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entitled by inheritance.* It must be remembered that 
persons who may be entitled by inheritance include not 
only relations, but also residuaries for special cause, suc¬ 
cessors by contract, and persons acknowledged as kinsmen 
through another, so that; any of these will take prece¬ 
dence of a legatee except as to one-third of the pro¬ 
perty. f 

Again, notwithstanding the limitation above mentioned, 
a bequest of more than a third becomes valid if the 
persons entitled by inheritance, having arrived at the 
age of maturity, give their consent after the testator’s 
death. Such consent, once given, cannot be annulled; 
but a consent given in the testator’s life-time is ineffec¬ 
tual, because it precedes the establishment of the right, 
and may be annulled on the testator’s death. | The 
principle of these rules is, that the objection to the 
validity of a bequest of more than a third is founded 
merely on the right of the persons entitled by inherit¬ 
ance, and therefore ceases to operate when they them¬ 
selves agree to forego that right. By a logical sequence, 

, the consent before the testator’s death is inoperative, for 
it precedes the establishment of the right. § 

The right of bequeathing a third of the property is 


* Sir. 2; 3; Hed. lii. i. 4 

t For enumeration of the various persons who may inherit, 
vide swpra, 163. 

% Hed. lii. i. 4 

§ Ibid. 
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founded on the principle that a man must be allowed, 
by leaving something out of his own family, to atone 
for past deficiencies. But, subject to this right, the in¬ 
heritors are held to have an interest in the whole of the 
property, and, accordingly, any bequest to a person or 
persons entitled by inheritance is primarily invalid, as 
being an injury to the other persons so entitled, but it 
becomes valid if those persons give their consent after 
the testator’s death.* It follows that if a man make a 
joint bequest to A. and B., A. being entitled by inherit¬ 
ance, Ik will take half, and the bequest will fail as to 
the other half. It has been seen that it is different if a 
joint bequest be made to a living and a dead person, for 
in such case the living person will take all. This dis¬ 
tinction is based on the principle that a dead person, being 
altogether incapable of succeeding to a legacy, cannot 
“ obstruct ” a living person, while a person entitled by 
inheritance possesses the capacity of being a legatee, 
and therefore, though unable to take in the actual case 
proposed, for want of the consent of the other persons so 
entitled, is capable of “obstructing ” another.! 

In all cases in which an otherwise invalid bequest 
may be rendered valid by the consent of the persons 
entitled by inheritance, the legatee is held to take the 


* Hed. lii. i. 5, 8, and vide supra, 230. 

f Hed. lii. ii. 24, and vide supra, 228, 229. Gonf. the rule of the 
law of inheritance, which recognises, in a person who is himself 
excluded, the capacity of excluding others, supra, 127. 








property from the testator, and not from those persons; 
for the will is the occasion of file property, and the con* 
sent is only the removal of a bar. Hence if follows that 
seisin is not necessary to the establishment of the 
legatee’s proprietary right, as it would be if he took it 
by gift inter vivos.* 

If some of the persons entitled by inheritance give 
their consent to a bequest, and others withhold it, the 
bequest becomes valid in proportion to the amount of 
the portions of those who consent, and invalid in pro¬ 
portion to the amount of the portions of the others.f 

In deciding who are inheritors and who are not, for 
the purpose of pronouncing on the validity of a be¬ 
quest, regard must be had to the time of the testator’s 
death, not to the time of making the will, for “the 
efficacy of a will is established after the death of the 
testator.” Thus, for instance, if a man make a bequest 
to a woman who is not married to him at the time, but 
who is after wards married to him so as to be an heir at 
the time of his death, the legacy fails. | Thus, also, if 
a. man make a bequest to his son who is at the time 
a Christian, and such son become a Mussulman before 
the testator’s death, and thus become entitled by in- 


* Ibid*} and Hed. lii, i. 5. As to the necessity of seisin to the 
completion of a gift inter vivos, vide also Hed. xxx. i. 2. 
t Hed. lii. i. 8. 

+ Ib'td., and lii. ii. “ Section 2. Secus as to acknowledgment 
by sick person, ibid., and vide supra, 191, &c .; infm, 280. 
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heritance, the bequest is void.* * * § And, in like manner, 
if the son, at the time of the bequest, be an absolute 
slave or a mokatib,f but obtain his liberty, and be free 
at the time of the testator’s death, the bequest is void 4 
Acceptance of Bequests. — Acceptance, express 
or implied, is necessary to establish the property of a 
legatee in a legacy, and a legatee is at liberty to accept 
or reject at pleasure. Acceptance or rejection, in order 
to have any effect, must be signified after the death of 
the testator; for it is only on his death that the will or 
bequest takes effect ; and it follows that a legacy will 
be effectual if accepted after the death, even though 
the legatee may have purported to reject it during the 
life-Time, of the testator. § 

Express acceptance is not defined, the words being 
considered by the author of the Hedaya not to require 
explanation. Implied acceptance is deemed to exist when 
the legatee has died without having in terms accepted or 
rejected; for the bequest is complete, so far as regards 
the testator, by the testator’s death, and was only sus¬ 
pended in its effect in deference to the legatee’s right 
of rejection, so that on the legatee’s death it fails into 
his property § a matter of course. |j 

* lied. lii. ii. “Section”.-3. It will be remembered that un¬ 
believers (which word includes Christians) cannot inherit, vide 
supra, 184. The son, therefore, while a Christian, is not con¬ 
sidered to he entitled by inheritance, 

f Vide supra, 170, 182. 

t Hed. Hi. ii. 4. 

§ Hed. lii. i. 10,12. Seem as to inheritance, ih.; and vide supra, 10. 
ij Hed. lii. i. 13. 




234 OF WILLS AND DYING DISPOSITIONS. 

The principle on which acceptance is held necessary 
to the complete proprietary right in a legacy is that 
the property is considered to come to the legatee, not 
by succession and descent, as in the case of inheritance, 
but by the establishment in. him of a right of property 
de novo. It follows that if he finds any defect in the pro¬ 
perty he is not entitled to reject it, as a person entitled 
by inheritance would be. Thus, if the legacy consist of a 
slave purchased by the testator, and the legatee find 
some fault or defect in the slave, it is not in Iris power 
to return the slave to the seller, as a person entitled by 
inheritance might do. Conversely, nothing can be re¬ 
turned to the legatee on account of a defect. Thus, 
if a person bequeath the whole of his property, and 
afterwards sell a part of it, and die, and the buyer 
discover a defect in the part that he has bought, he 
has not the power of returning it to the legatee, though 
lie might return it to a person entitled by inherit¬ 
ance.* 

Fractional and other Bequests. —If a person pur¬ 
port to bequeath more than the one-third allowed by 
law,f either by naming a particular sum or sums ex¬ 
ceeding a third, or by bequeathing, in terms, a larger 
fractional part, the bequest is not void, but takes effect, 
generally, to the extent of one-third and no more, the 


* Hed. lii. i. 12. As to inheritance, vide supra, 10, 11. 
f As to the rule which limits testamentary powei to one-third 
of the estate, vide supra, 220. 




FRACTIONAL AND OTHER BEQUESTS. 235 

various legacies (if there are several) abating in propor¬ 
tion to their amount.* Thus, if “ one-third ” be be¬ 
queathed to A. and “one-third ” to B., A. and B. will each 
take one-sixth; if “one-third” to A. and “one-sixth” 
to B., A. and B. will take one-third between them in the 
ratio -g-: or 2:1, in other words, A. will take § of 
or f, and B. -g- of or -J; if 30 dirms to A., and 60 dirms 
to B., while the whole property consists only of 90 dirms, 
A. and B. will take one-third, or 30 dirms, between them, 
in the ratio 30: 60 or 1 : 2, in other words, A. will take 
| of 30, or 10, and B, § of 30, or 20.f 

On the same principle, if the testator bequeath “ the 
whole ” to A., and, afterwards, “ one-third ” to B., Abu 
Yusuf and Muhammed are of opinion that, as in the 
cases above given, A. and B. will take in proportion to 
their nominal bequests, and that A. will have f of or 
j, and B. J of or Abu Hanifa, on the other hand, 
considers that A. and B. should take equally, as if “ one- 
third ” had been bequeathed to each, the excess over 
one-third in Ads legacy being, in his opinion, a circum- 


* Exceptions to tlie general rale as to abatement occur in the 
case of bequests for pious purposes, some of which take prece¬ 
dence of others if the third of the property be insufficient for all. 
As to this subject, which need not be further mentioned here, 
vide lied. lii. iii. “ Section. *\ &c.; and infra, 257, 

f Hed. lii. ii. 1, 2, 4 In these, and all similar cases, the reader 
will of course remember that the whole bequest will take effect if 
the persons entitled to inherit give their consent after the testator’s 
death. From these and similar cases the doctrine stated above 
(supra, 219), that several bequests to different persons will all 
take effect concurrently, is necessarily inferred. 
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stance which should not be taken into consideration, 
because such excess is contrary to law, and utterly 
void unless the persons entitled to inherit give their 
consent.* 

The case of a testator bequeathing “a third of his 
property ” and “ a sixth of his property” to the same 
person, is viewed in a different light from that of two 
bequests to different persons.f Instead of a third of the 
estate passing in any e vent, the legatee takes i or -J, ac¬ 
cording as the bequest ot one-third or one-sixth is later 
in time. It is immaterial, for the purposes of this doc¬ 
trine, whether the bequests are made before the same or 
a different company4 The. question naturally arises, 
whether this particular statement as to a third and. 
“ a sixth ” is to be taken as indicating a general doctrine 
that the later of two fractional bequests to the same person 
takes effect to the exclusion of the former, and it is sub¬ 
mitted that it must be so understood. The position 
is not likely, perhaps, to be disputed, except in the 
case of two bequests which are together less than -J, 
e.g, i and |; but if that case should arise, the legatee 
might, perhaps, argue that both bequests ought to take 
effect, as the rule against bequeathing more than |- 
would not thereby be violated. It seems to be a valid 
answer to this argument, that if it were merely desired 


* Hed. lii. ii. 5. 

t As to the latter case, vide supra, 235. 
X Hed. lii. ii. 9, 10. 
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to cut off the excess over || the legatee in the case 
stated in the Hedaya would take | in either event, 
instead of taking only when the bequest of “a sixth” 
is the later in date. It may be added that the Hedaya 
gives as the reason for the legatee taking | when the 
bequest of “ a third ” is the later, that “ the sixth is in¬ 
cluded in the later bequest of a third.” Consequently 
the reason for his not taking \ in the other supposed 
event is, that the third is not included in the later be¬ 
quest of “a sixth.” The principle set forth in the 
Hedaya is, therefore, that if there be two fractional 
bequests to one and the same person, the earlier only 
takes effect so far as it is included in the later; and 
this seems to be a principle depending on the presumed 
intention of the testator, and entirely independent of 
the rule which limits bequests to a third of the tes¬ 
tator’s property. It need hardly be said, however, that 
if the later of two bequests be greater than a third, it 
must necessarily be cut down to a third like any other 
legacy. 

It might be supposed, by analogy, that if a man be¬ 
queaths a specific article to A., and afterwards the same 
article to B., without other words, the later bequest 
would operate as a retraction of the earlier; but this is 
not so, for the article will belong to both, as partners, 
and will be divided between them if of a divisible 
nature.* 


* Hod. lii. i 24; lii. t. 11; and vide infra , 259, where the doc¬ 
trine of retraction is set forth more in detail. 
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When a person who is poor bequeaths a a third of his 
property/’ and afterwards becomes rich, as the bequest 
does not take effect till after his death, the legatee will 
be entitled to a third of the property belonging to him 
at the time of his decease, whatever may be the amount 
of such property. And the result is the same if he 
be rich at the time of making the bequest, and after¬ 
wards become poor and rich again,* * * § 

Similarly, if the testator bequeath a “ third of his 
goats/’ having no goats at the time, or having only 
goats which are afterwards all destroyed or lost before 
his death, the legatee will take nothing; on the other 
hand, if he afterwards acquire goats, the legatee will 
take a third of themf; for the validity or invalidity 
of the legacy depends on his being possessed of goats 
at the time of his decease. J 

In like manner, if he bequeath “ one of his goats,” 
and have no goats at his decease, the legatee will take 
nothing. § If, on the other hand, the testator use the 


* Hed. lii. ii. 16. * 

f Conf. inf ra, 241,242, wliore it appears that if the testator have 
goats at the time of the bequest of a third, and two-thirds are 
lost or destroyed, the legatee will take the whole of the remaining 
third. 

t Hed. lii. ii. 17. In this and many similar instances, the 
reader's judgment will probably lead him to the conclusion that 
the specific fraction or the particular description of article is 
merely illustrative, and that the principle involved must be held 
to extend to other fractions and other kinds of property. 

§ Hed. lii. ii. 18. 
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expression “a goat of his property,’" the legacy then has 
relation to his property generally, and not to his herd, 
and the legatee will take the value of a goat if the tes¬ 
tator die without leaving any goats.* * * § Lastly, if the 
testator merely leave “ a goat,” without reference either 
to his herd of goats or to his property generally, it is an 
open question whether the legatee will take the value 
of a. goat or take nothing at all. f 

If a man bequeath “ a third of his property,” and 
leave, among other property, a slave, and the legatee 
and inheritors both agree that the testator has emanci¬ 
pated the slave, but the former assert that the emanci¬ 
pation was made in health, and the latter maintain that 
it was made during sickness,^ the contention of the in¬ 
heritors, in the absence of evidence, will prevail, and in 
such case the value of the slave must form a deduction 
from the third which is bequeathed. But if the legatee 
can prove his contention by evidence, the value of the 
slave fill then be deducted from the whole estate, and 
the legatee will take a complete third of what remains.§ 
If a man bequeath, “ a part of his property,” without 
specifying the amount, the legacy is not invalidated for 
its uncertainty, but is held to take effect. But, as the 


* Had. lii. ii. 18. “A goat of his property ” is not an English 
phrase, and conveys no particular meaning in itself ; but the prin¬ 
ciple involved may be gathered from the context, 

f Ibid. 

| As to dispositions by sick persons, vide supra, 191, &c.; infra, 
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§ Hed. lii. iii. 7 






inheritors are the representatives of the testator, it is 
entirely in their discretion, to fix the amount, in the same 
manner as the testator might do if he were living.* If, 
however, the testator bequeath a “portion” (sehm) of 
his estate, the rule is different, for in such case the legatee, 
according to Abu Hanifa, will take but, according to 
Abu Yusuf and Muhammed, he will take the smallest 
portion allotted to any inheritor, provided that such 
portion be not greater than J-, but if it be greater than 

then he will take only unless the inheritors consent 
to his taking more. For instance, if a man leave a wife, 
a son or brother, and a legatee of' a w portion,” according to 
Abu Hanifa the legatee will take -g-, although the “ smallest 
portion ” is in one case, and } in the other. But ac¬ 
cording to Abu Yusuf and Muhammed, the legatee takes 
i in the former case, and in the latter. The differ¬ 
ence of opinion on this subject arises from a doubt as to 
the meaning of the word sehm, which is considered by 
Abu Hanifa to signify a sixth, but, by Abu Yusuf 
and Muhammed, to signify “ a portion allotted to an 
heir.” f 

It is not distinctly stated whether the legatee is, by 
this rule, imported, as it were, into the category of inhe¬ 
ritors, so that all the fractions will be calculated as 


* Hed. lii. ii. 8. The practical result- of the rule is simply this, 
that the legatee will take under the will and not by way of gift, 
and that seisin will not be necessary to his proprietary right, vide 
supra, 232. 

t Hed. lii. ii. 7. 
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fractions of the whole estate (after payment of funeral 
expenses and debts), or whether the legatee is first to 
take his fractional part out of the whole, and the inhe¬ 
ritors are then to take theirs out of what remains, as in 
the case of an ordinary legacy. For instance, in the 
case given above, it is not stated whether the por¬ 
tions will be (according to Abu Hanifa), legatee, -g of 
the whole; wife, § of the whole; son, (residue) H of the 
whole; or whether, on the other hand, they will be, 
legatee, i of the whole; wife, | of what remains, or 
of the whole; son, (residue) f of what remains, or 
If of the whole. But the Hedaya, in describing the 
doctrine of Abu Hanifa, says that “the remainder*’ 
is to be divided between the wife and son u according to 
the ordinances of the law/' and it seems probable that 
this rule applies also to the doctrine oi Abu Y usuf and 
Muhainmed, and indicates a division, according to the 
ordinary rules of inheritance, of that which remains after 
deducting the portion of the legatee. 

If a man bequeath three exactly similar articles which 
he actually has at the time of the bequest, and two of 
such articles are afterwards lost or destroyed, the legatee 
takes the one which remains. Thus, it he bequeath 
three dirms, and two of such dirms are afterwards lost, 
the legatee will take the remaining dirm. And, if he 
merely bequeath a third of any number of homogeneous 
articles, having such articles at the time, as, a third 
of his dirms,” having at the time three thousand, or 
“ a third of his goats,” having at the time three goats, 
or a third of any articles possessed by him, which are 

16 
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similar in weight, capacity, or the like, and two-thirds 
be lost or destroyed, the legatee will take the remaining 
one thousand dirms, the remaining goat, or the remain¬ 
ing third part of other articles, as the case maybe.* But 
if the bequest be of “ one of these three,” three articles 
of different kinds, as a gown, a slave, and a house, being 
specified, then, if two be lost or destroyed,—or, similarly, 
if a man bequeath, the third of his three slaves or three 
houses, and two of the former die, or two of the latter 
are destroyed,—the legatee can only take a third of the 
remaining article or of the value thereof. The dis¬ 
tinction proceeds on the principle that the legatee and 
the persons entitled by inheritance are, in a manner, 
partners; and that when there are several homogeneous 
articles in which partners have an interest, each partner 
may be said to have a right pervading the whole of 
each article; while, on the other hand, if the articles 
are not homogeneous, each partner may insist on the 
division of each article, so that no individual partner 
has a right pervading the whole of any one article. 
Hence, in the case of homogeneous articles, the legatee 
and the inheritors may be considered as having rights 
pervading the one fraction which remains, but the legatee’s 
right prevails, because of the general rule that a bequest 
takes precedence of a claim by inheritance. In the case 


* Heel. Hi. ii. 11, 12, Gonf. supra, 288, where it appears that, if 
the testator bequeath a third of his goats, having none, and 
acquire some before his decease, the legatee takes a third. 
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of the three specified articles, on the other hand, a right 
over the whole of the portion which remains has never 
arisen, and, consequently, the legatee can only take one- 
third of that portion, in accordance with the general rule 
which limits bequests to a third of the estate, and there¬ 
fore, primarily, to a third of each article which com¬ 
poses it. 

In accordance with these principles, if a man leave 
u a third of his clothing,” and two-thirds be afterwards 
destroyed, the effect of the legacy would seem to de¬ 
pend on the nature of the clothing. If it consists of 
homogeneous articles, the legatee will take all the 
articles that remain; but if the garments are of diffe¬ 
rent kinds, he will only take a third of what remains.* 

If a man make a pecuniary bequest and then die, 
leaving property consisting partly of ready money 
and partly of debts due to him, the legacy must at 
once be paid in full, if it do not exceed one-third of 
the ready money; but if it exceed such third, only a 
third of the legacy must be now paid, and, as the 
debts are recovered from time to time, a third of each 


* Hed. lii. ii. 12. This paragraph contains the words “ if the 
remaining third exceed the whole of the property,’' obviously an 
error for “ do not exceed,” &c., for this and all other special 
rules are, of course, governed by the general rule that testa¬ 
mentary power only extends to a third. It will be found on 
referring to the paragraph that the rule as to dirms and other 
homogeneous articles is referred to; and, in treating of such 
articles, the Hedaya expressly recognises the rule of limitation 
to one-third. 

f 


16 * 




debt must be paid to the legatee until the whole be¬ 
quest is satisfied. The reason is, “ that the legatee is, 
as it were, a partner with the heirs ; and, therefore, if 
his claim in particular were discharged with the ready 
property .(by* its being applied to the payment of the 
whole legacy), an injury would be occasioned to the right 
of the heirs, as ready money is allowed to be preferable 
to money that is due.” ■* 

If a man bequeath a specified sum of money to A. 
and a like sum to B., and then declare that C. shall be a 
“sharer” or. “participator” with them, 0. will take a 
third of each sum; in other words, he will share equally 
with A. and B,; but if the sums bequeathed to A. and 
B. be unequal, 0. will take half of each sum. Thus, if 
the sums bequeathed to A. and B. be respectively 100 
dirms, A., B., and C. will each take a third of 200; but 
if the sums be respectively 400 and 200 dirms, A. will 
take 200, B. 100, and C. 300. The reason given is 
rather singular. It is said that it is the intention of the 
testator to put C. on an equality with A. and B., and as 
that is possible in the first case, it must be done ; but 
it is not considered possible in the second case, and there¬ 
fore C takes half from each, in order that they may be 
“ as nearly on an equality as possible.” f The fallacy of 
this reasoning is, that it is founded on inconsistent uses of 


# Hed. lii. ii. IB. The reader must be on his guard against 
the marginal note of this paragraph, which is incorrect, 
t Hed, lii. ii. 22. 
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the word “ equality ”; the equality in the first case being 
between the whole, and in the second between parts, of 
C/s portion, and the portions of A. and B. respectively. 
It would seem a more equitable and more consistent 
mode of division to give C. one third of the whole, of 
which fraction two-thirds should be taken from the por¬ 
tion of A., and one-third from that of B.* Such a course, 
however, does not seem to have suggested itself to the 
author of the Hedaya. 

If a person bequeath three garments of different 
values, the best to A., the next in value to B., and the 
worst to 0., and one of the three be lost, without its 
being known which, the inheritors may, at their option, 
either declare to each that u his share is lost, ’ or make 
over the two remaining garments to the legatees. In 
the former case the bequest is void for uncertainty, for 
“ the Kazee cannot pass a decree concerning a thing un¬ 
known/’ But in the latter case the bequest continues 

in force, and A. will have two-thirds of the better gar- 
' * 

ment, B. one-third of each garment, and 0. two-thirds of 
the worse garment.! 

If a person bequeath a sum for the performance of a 
pilgrimage to Mecca, and, after his death, the executor 
divide off the sum from the portion of the inheritors, 
and take possession of it, and it be afterwards lost or 
destroyed either in his charge or in that of the person 
whom he has appointed to perform the pilgrimage, ac- 


* The portions of A. and B., 400 and 200, being in the ratio 2:1. 
f Hed. lii. ii. 26. 
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cording to Abu Hanifa, a third of the remaining pro- 
perty of the deceased must be appropriated for the 
pilgrimage. But, according to Abu Yusuf, if the sum 
lost was a third of the original property, nothing must 
be taken from the inheritors; but if it was less, enough 
must be taken to make up a third. Lastly, according 
to Mohammed, the heirs are to contribute nothing in 
either case, * 

If a person in one and the same sentence bequeath a 
female slave to one person and the child in her womb to 
another, or a leathern bag to one person and the dates 
contained in it to another,, or a ring to one person and 
the stone in it to another, “ the first legatee gets his 
legacy, but the legatee of the contained article is not 
entitled to anything.” It does not appear very clearly 
whether the contained article goes with the containing 
article, or passes by inheritance.t If the second bequest 
be made after an interval of silence, Abu Yusuf is of 
opinion that the result is the same; but Muhammed 
maintains that in such cas$ the containing article passes 
to the first legatee, and the contained article is shared 
equally between the two. % 


* Hed. lii. vii. 21. 

f Hod. lii. v. 11. According to Mr. Baillie, however, this pas¬ 
sage is erroneously translated by Mr. Hamilton, its true purport 
being that “ each legatee is entitled to what has been bequeathed 
to him, and the legatee of the vessel has no right to anything 
that is contained in it.”—Bail. Dig., and ibid,, note. 
t Ibid . 
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The effect of a bequest of a pregnant slave under 
various circumstances has been mentioned earliei in this 

chapter.* 

Declabatjon in favour of Bkothek. —It may be as 
veil to mention, in this place, that if, after two sons 
have made partition of their father’s property, one of 
them declare that his father had bequeathed a third of 
the property to the other, the former must make over a 
third (in the opinion of the author of the Hedaya, but 
a half in that of Muhammed) of his own portion to the 
latter,f On principle it would seem that this rule (de¬ 
pending, apparently, on the doctrine of acknowledgment, 
vide lied, xxv.) should apply equally to any other co- 
inheritors. 

Bequests of Other Persons’ property. A. bequest 
of a sum of money belonging to another person is not 
valid, unless the person in question confirm it by his 
consent given alter the death of the testator ; and such 
person, even after giving his consent, may refuse to pay 
the money if he thinks proper, for such a consent is 

purely voluntary and. gratuitous. { 

If, on the other hand, a man bequeath to A. a specific 
apartment in a house belonging to him (the testator) in 


* Supra, 227; vide also infra, 2ol, «fcc. 

f Hed. lii. ii. 29, , . 

t Hed lii. ii. 28. Seem as to consent of persons entitled b j m- 

heritage, vide mpra, ‘230, The effect of this rule is, proUbly, 
that if the consent he given the legatee will take byway ot legacy 
under the will, and not by gift from the proprietor, so that seisin 
will not lie necessary, vide supra, 232. 
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partnership with. B., a partition must be made of the 
house. Then, according to the “two Elders,” if the 
apartment fall within the share of the testator, A. will 
take it as his legacy; if not, he must have from, the 
testator’s share a number of cubits equal to the size of 
it. But, according to Muhammed, A will, in the first 
case, only take half of the apartment, and, in the 
second, only half the number of cubits equal to it. 
Mu hammed’s reason, stated briefly, is this, that the 
testator has bequeathed that of which only half belongs 
to him, and that the bequest fails as to the other half. 
The two Elders, on the other hand, argue that the tes¬ 
tator had a right to half of the house by partition, and 
that he must be taken to have meant to bequeath a por¬ 
tion of that half, consisting of the apartment or its 
equivalent.* 

in accordance with the principle that a man cannot 
make a valid bequest of another man’s property,f a be¬ 
quest by a man of “his son’s portion of inheritance ” is 
not valid, for it is a bequest of that which, after his death, 
when the will takes effect, will be the property of another. 
But if a man desire that a legatee should have an equal 
portion with that which his son will take by inheritance, 
he may bequeath u an equivalent to his son’s portion,” 
and such a bequest will be valid. J 


* Hed. Hi ii. 27. 

t This principle may safely be assumed from supra, 247, 
although only a “ stun of money ,J is actually mentioned, 
t lied. lii. ii. 6. 
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Bequests of Use or Produce. —A bequest may be 
made of tbe use (or service, as in the case of a slave) 
or of the produce, of a thing, as distinguished from the 
thing itself*; but the more approved opinion is, that a 
bequest of produce is merely a bequest of money, so as 
not to give a right to actual use or occupation; and this 
opinion is further enforced by the consideration that, if 
any debt of the testator should be discovered some time 
after the death of the testator, it may be paid by restitu¬ 
tion of the money produce (as, for instance, the rent of a 
house), u which could not be done in the case of his ” 
(the legatee’s) “ having had the actual use.” The result 
will be, that the persons entitled by inheritance may be 
relieved of a charge which might otherwise improperly 
fall upon them.”f 

A person may bequeath the use of a house or the 
service of a slave, or, in like manner, the rent of a 
house or the wages of a slave, either for a definite or 
for an indefinite period J; and such a bequest will be 
carried out in accordance with the following rules: 

If the value of the article do not exceed that of a 

# Hed, Hi. v. 1, &c. 

f Hed. lii. v. 6. In order to understand this argument it is 
necessary to bear in mind that a debt tabes precedence both of the 
legacy and of the claims by inheritance. Accordingly, if a debt is 
discovered, the legatee and the inheritors should, no doubt, con¬ 
tribute towards the payment, in the ratio 1 : 2, for the legatee 
is supposed to have taken § of the property, and the inheiitors 
f. Now if the legatee has “had the actual use,” he has ex¬ 
hausted what came to him from the testator, and the whole 
debt may have to be paid by the inheritors. 

x Hed. Hi. v. 1, 6. 
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third of the whole property, it must be delivered to the 
legatee* who may use it or receive the produce (as the 
case may be) during the prescribed term, if he live so 
long (and, presumably, during his life if the period 
be indefinite), but after the expiration of the term he 
must restore it to the persons entitled by inheritance 
from the testator, and, similarly, on liis death before the 
expiration of the term (and, in the case of an indefinite 
period, presumably on his death at any time), it goes to 
the persons so entitled. But if the article constitute 
the^whole of the testator’s property, it must be divided, 
if of a divisible nature (as a house), between the legatee 
and the persons entitled by inheritance, in the propor¬ 
tion of one-third to two-thirds, unless they agree to use 
it in turns, viz. the legatee one day and the persons en¬ 
titled by inheritance two days, alternately; and if it be 
indivisible (as a slave), it must be used in turns in the 
manner above mentioned.* According to the more 
approved tradition, the inheritors, in the case of such 
division as above mentioned, may not sell their two- 
thirds, and this for two reasons; first, it is possible that 
so much additional property of the testator may after¬ 
wards be discovered that the legatee may be entitled to 


.tied. lit. v. l-o, 5. It is not stated what is to happen if 
the article constitute more than a third, but less than the whole, 
of the property ; hut it may be assumed that, in such a case, 
^ae same principles would be followed, the respective rights being 
adjusted according to the proportionate value of the article to 
that of the whole property. 








the use or produce of the whole house (or other divisible 
property) as being no longer more than a third; secondly, 
the sale of two-thirds might be injurious to the interests 
of the legatee in the one-third, so that he has a right to 
restrain them from selling.* A legatee of the use of m 
article, may not let it out on hire; for this reason among 
others, that usufruct is not property, f 

If a man bequeath the person of a slave to one and 
the service of the slave to another, both bequests hold 
good; and, in like manner, if only the service of the slave 
is bequeathed, his person belongs to those who are en¬ 
titled by inheritance4 The legatee of the service of a 
slave must not take him away from the city of the tes¬ 
tator, except when his (the legatee’s) family reside in 
another city, and the value of the slave does not exceed 
a third of the testator’s estate. § 

With respect to bequests of produce, as distinguished 
from bequests of use, the following points may be 
noted:— 

A. bequest of a particular female slave, primd facie , 
includes, “ dependency, ” a child in her womb; but the 
actual effect of such a bequest depends on the circum¬ 
stances of the case. If the testator bequeath such a 
slave, without more words, and die, and the slave give 
birth to a child after partition has taken place and the 
legatee has accepted the legacy, the child, as well as the 


* Hed. lii. v. 4. + Had. lii. v, 7. 

I Hed. lii. v. 10. § Hed. lii. v. 8. 

/ 
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mother, belongs to him, irrespectively of any question, as 
to the value of the child. And, if the child be born 
before partition and acceptance, he is entitled to both if 
their aggregate value do not exceed a third of the whole 
property. But if the value exceed a third, the legatee, 
according to Abu Hariifa, will take the mother, subject 
to her value not being more than a third, and so much 
of the value of the child as will make his legacy up to a 
third; while according to Abu Yusuf and Muhammed, 
he will take from their two values, in proportion to their 
respective amounts, enough to make up a third. Thus, 
if the slave and her child be each worth 300 firms, and 
the remaining property be worth 600 firms, according 
to Abu Hanifa the legatee will take the mother and 100 
dirms deducted from the value of the child; but ac¬ 
cording to Abu Yusuf and Muhammed, he will take 200 
dirms from the value of the mother and 200 from that 
of the child.* 

There is some doubt as to the effect of a bequest of 
a female slave to one and of the child in her womb to 
another. This subject, however, has already been dealt 
with.f 

A man may bequeath the future, as well as the exist¬ 
ing, produce of a tree or garden; but the actual word¬ 
ing of the bequest is a matter of material importance. 
A bequest of the “ produce ” of a garden, without any 


* Hed. Hi. i. 18; Hi. ii. 30. 

t Hed. Hi. v. 11, vide supra, 246. As to bequest of pregnant 
slave, vide also supra, 227. 
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particular term being specified, gives the legatee a 
right to the produce during his life-time; a bequest of 
the “ fruitof a garden, simply, carries only the fruit 
which is there at the time of the testator’s death; but if 
the word <e perpetually” be added, the legatee will be 
entitled to the fruit during his life-time.* * * § On the other 
hand, a bequest of the wool, milk, or progeny, of a sheep, 
passes only what may be in existence at the time of the 
testator’s death, even if the word u perpetuallybe used.f 
The reason given for this apparently capricious distinc¬ 
tion is, that tc ordained contracts ” with respect to non¬ 
existent fruits are good in law, but such contracts as to 
non-existent wool, milk, or young, of a sheep, are not, 
and consequently any bequest of such articles, when 
non-existent, is invalid. $ 

If a man bequeath a year’s produce of a slave or 
house, and die leaving no other property, the legatee 
is entitled to a third of the year’s produce, but cannot 
require the inheritors to make a division of the house 
with him, in order that he may collect the third him¬ 
self. This rule is based on the principle that a legatee 
of produce has property in such produce only, and 
not in the article itself. § 


* Hed. lii. i. 17; lii. v. 12. 

f 3@ted.lii. v. 18, 

J Ibid. As to what are ordained contracts, ibid., note. 

§ Hed. lii. v. 9. It would seem to follow from this, that usu¬ 
fruct, which gives a right of division (supra, 250), is property; 
but that position is denied in a passage previously referred to, vide 
supra, 251. 

/ 









Legatees by Description.— We next proceed to 
notice certain bequests made to persons by description 
and not by name, generally to classes or groups more or 
less vaguely indicated, which bequests are construed ac¬ 
cording to certain rules which have no application to 
bequests made to specified individuals in the ordinary 
way.* 

If a person make a bequest to the a heirs ” of A., the 
legacy must be distributed according to the rule of the 
law of inheritance which gives each male as much as 
two females; but in the case of a bequest to the 44 awlad ” 
(children) 44 of the race” of A., males and females take 
equally.! 

A bequest to the testator’s 44 neighbour,” according 
to Abu Hanifa, is a bequest to the person whose house 
is immediately adjoining, whether the actual proprietor of 
the house or not, whether a Mussulman or a zimrnee, 
whether male or female, and even if an absolute slave. 
According to Abu Yusuf and Muhammad, it compre¬ 
hends all the inhabitants of the vicinity who belong to 
the same mosque, with the exception of absolute slaves. $ 

A bequest to a man’s as liar is a bequest to all the 


# It may be as well to mention that the Hedaya has no 
technical name for this description of legatee; we have therefore 
fixed upon the expression “ legatees by description as a con¬ 
venient designation. 

t Hed. lii. iv. 10, 11. It may be presumed, however, that in 
the former case IT. brothers and sisters will take equally, as the 
only object seems to be to conform to the law of inheritance. 

X Hed. lii. iv. 1. 







relations of his own wife, his father’s wife, and his son’s 
wife, within the prohibited degrees. Should u the wife 
be, at the time of his death, in her edit from a reversible 
divorce, her relations will not be prevented from taking; 
but if she be irreversibly divorced, they will not take, 
as such a divorce annuls the marriage entirely. The 
words u the wife ” apply, no doubt, to the father’s and 
son’s wives, equally with the wife of the testator, for the 
reason is equally applicable to all these.* 

A bequest to the testator’s Tchatti is a bequest to the 
husbands of his female relations within the prohibited 
degrees, and to the relations within the prohibited de¬ 
grees of those husbands ; and it is to be observed that 
freemen and slaves, and near and distant relations, are 
all on the same footing so long as they are comprehended 
in this definition.t 

A bequest to the aid of A., according to Abu Hanifk, 
is a bequest to the wife of A.; but according to Abu 
Yusuf and Mubammed, it is a bequest to every indi¬ 
vidual of A.’s family entitled to maintenance from A.4 

A bequest to the ah! of the house of A. is a bequest to 
A/s father and (presumably, true) grandfather, and to all 
the descendants from the remotest progenitor, on the pa» 


* Hed. lii. iv. 3. As to prohibited degrees, vide infra. Chap. XVI.; 

as to edit of divorce, vide Hed. iv. xii. 1, &c. 

f Hed. lii. iv. 4. Some commentators, it is remarked paren¬ 
thetically, limit the word “ khatn ” to the husbands. 

j Hed. lii. iv. 6. As to who are relations entitled to maintenance, 

vide supra, 191. 
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ternal side, professing the Mussulman faith. A bequest to 
the al of A. is a bequest to the ahl of the house of A A 

A bequest to the ahl of A/s nish (race) or kirrabit , is a 
bequest to all those descended from A/s ancestors in gene¬ 
ral; but a bequest to the ahl of A/s jins includes only 
those descended from the paternal side as distinguished 
from those descended from the maternal, f 

For the meaning of bequests to the testator’s akraha , 
to the u orphans, blind, lame, or widows ” of a parti¬ 
cular race, and to the testator’s mawlas , the reader is re¬ 
ferred to the Hedayaf ; but the opinions are not recorded 
here, as they are too vague and conflicting, apparently, 
to be of any practical use. 

If a man bequeath a third of his property to a class of 
unlimited number, as u the distressed,” it is the opinion 
of the “ two Elders ” that the whole may be given to one 
of the class, e.g. to one distressed person; but Muhammed 
is of opinion that it must not be given to fewer than 
two. In obedience to this rule, if the bequest be made 
u to A. and the distressed,” according to the “two 
Elders,” A. and the u distressed ” will take the property 
equally; but according to Muhammed, A. will take 
only one-third, and the distressed, two-thirds. In like 
manner, if the bequest be made to testator’s three am 
waJids, to the distressed, and to beggars, according to 


* Hed. lii. iv. 7. 
f Ibid. 

f Hed, lii. iv. 5, 8, 12 ; bat as to meaning of mawlas, vide supra, 
164, 174 





the u two Elders ” the am walids will take three-fifths, 
oi* one-fifth each, the “ distressed ” two-fifths, and beggars 
two-fifths; but according to Muhammed, the am walids 
will take three-sevenths, or one-seventh each, the “ dis¬ 
tressed’ ? two-sevenths, and beggars two-sevenths.* 
Bequests eor Pious Purposes. —Bequests u to the 
rights of God,” or, as paraphrased by the translator of 
the Hedaya, “ for pious purposes,” are of two kinds, 
namely, such as are “absolutely incumbent and or¬ 
dained,” and such as are “not incumbent duties.” Of 
the former kind are pilgrimage, prayers, and the like; 
of the latter, the erection of a mosque, of a receptacle 
for travellers, or of a bridge.! 

If a man bequeath property for pious purposes of both 
descriptions, those of the former kind must, generally, 
take precedence of the latter in the order of execution, 
whatever may be the order in which the testator has 
mentioned them.f Consequently, if a third part of the 
testator’s property is not sufficient to execute all such 
bequests, those which are of the former kind will have 
the preference. If, however, the bequests are all of the 


* Hed. I’d. ii. 19-21. Wo have used the words “ a third of his 
property,' 5 because they are used in the Hedaya; but the same 
rules are applicable, no doubt, to a bequest,of any smaller frac¬ 
tion. 

f Hed. lii. iii. “ Section 1, 3. A note in the Hedaya at this 
place states that the former kind ( farz) include all indispensable 
duties, more particularly the five primary duties, viz., purification, 
prayer, alms, fasting, and pilgrimage. 

X Hed. lii. iii, Section ”, 1. 
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former, or all of the latter, kind, the order in which the 
different objects are mentioned by the testator must be 
followed.* 

It is to be observed that each bequest for pious pur¬ 
poses is to be considered as of the nature of a distinct 
legacy, in other words, of a legacy left to a different 
person.f It is a necessary inference from this, that if 
all are of one description {is. all “ incumbent ” or all 
“not incumbent”) they will abate 'inter se if they 
amount in the aggregate to more than a third of the 
property. 

If the bequest be, u that a pilgrimage incumbent upon 
the testator be performed on his behalf after his death,” 
the heirs must depute a person from the city of the tes¬ 
tator, with such conveyances and equipments as would 
have been suitable according to his rank if he had per¬ 
formed it himself, provided the property be sufficient. 
If the property be not sufficient, a person must be sent 
from a place nearer to Mecca; the actual distance to be 
proportioned to the amount of the property. $ If the 
testator commence the pilgrimage before his death, and die 
on the road, having made a bequest as above mentioned, 
according to Abu Hanifa the pilgrimage must be made 
by a person from his own city, in like manner as if it 



* Hed. lii iii. “ Section ”. 2, 3. The rules mentioned in our text 
are clearly adopted by the author of-the Hedaya, though he men¬ 
tions one or two dissentient opinions, 
f Hed. lii. hi. “ Section ”.3. 
t Hed. lii. hi. 4 
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had not been commenced by him; but according to Abu 
Yusuf and Muhammed, the person is to be sent from the 
place at which the testator had arrived in the prosecu¬ 
tion of his intention. The same difference of opinion 
exists as to a pilgrimage undertaken on account of any 
person by another person who dies on the road. If is, 
of course, admitted by all, that if the deceased person 
has merely set out towards Mecca on a trading journey, 
and died on the way, the fresh pilgrimage must be com¬ 
menced from, the city of the testator,* 

Retraction of Bequests. —A bequest may be re¬ 
scinded or retracted, either expressly or by implication. 
Express retraction may be effected by the words u I 
retract what 1 have bequeathed,” u I depart from my 
will,” or the like, or by declaring the will null, but not 
by desiring the execution of it to be deferred till some 
time after the death of the testator, or by declaring it 
unlawful or usurious. It is a doubtful question whether 
the mere denial of a bequest operates as a retraction, 
Abu Yusuf maintaining that it does, anil Muhammed that 
it does not. Retraction may be implied by adding to 
or otherwise altering the subject matter of the bequest. 
Addition operates as a retraction where the thing added 
is so connected with the article bequeathed that the 
latter cannot be delivered without it. Thus if the tes¬ 
tator mix oil with flour, erect a building on land, dress 
cotton which was undressed, or use cloth for lining or 


# Hed. lii. iii. 4 

17 * 
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covering a robe, such acts will operate to retract a be¬ 
quest. previously made of the flour, land, cotton, or cloth, 
as the case may be. Alteration, as distinguished from 
addition, operates as a retraction when it is such as, 
performed on the property of another, would have the 
effect of terminating the right of the proprietor; as, 
slaughtering, flaying, roasting, or boiling a goat, fabri¬ 
cating a vessel from a piece of copper, grinding corn 
into flour, or making iron into a sword. Instances of 
additions and alterations which do not so operate are, 
plastering the wall of a house, and undermining its 
foundations. Retraction is also implied by any act 
which occasions an extinction of the property of the tes¬ 
tator, as, selling or giving the article bequeathed, even 
though the testator should afterwards become repos¬ 
sessed of it by purchase or by retraction of the gift. 
Washing a garment is not a retraction, for it is usual to 
wash, a garment before giving it away. The bequest to 
B. of an article which has been before bequeathed to A. 
may sometimes operate as a retraction of the earlier be¬ 
quest, but the intention must be clearly shown by such 
words as “ I bequeath to B. the —--which. I for¬ 

merly bequeathed to A.”; for if the testator make the 
second bequest without alluding to the previous disposi¬ 
tion, the article belongs to A. and B. equally as partners, 
and is divided between them if it be of a divisible 
nature. It is an exception, however, to the last-men¬ 
tioned kind of retraction, that if B. be not alive when 
the bequest is made to him, the bequest to A, holds 
good entirely; because, as we have seen above, the be- 
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quest to B., which would otherwise have operated as a 
retraction, is absolutely void; but if B. be alive, and after¬ 
wards die in the life-time of the testator, both bequests 
fail; the bequest to A., because of the retraction, and the 
bequest to B., because of his death before the testator. It 
may be as well to mention that, if a slave be bequeathed 
and be afterwards killed by a stranger, the legacy does 
not fail, but is executed from the compensation money 
received for his blood.*' 

Executors: their Functions and Liabilities. —A 
testator may appoint one or two persons (if two, either at 
the same or at different times), to carry his will into 
execution, and he may do this either with reference to a 
particular bequest, or generally; thus it is sufficient to 
say to such person or persons, “ Give this article, after 
my death, to such a one," or “ I appoint you my execu¬ 
tor.” Any person so appointed is called a wasee ; but 
it will be convenient to use the word u executor,” as the 
position and duties are, in many respects, similar to those 
of an executor in England.f 

It may be as well to mention, in limine , that a will 
may clearly be made without any such appointment, for 
“the magistrate” is primarily charged with the duty 


# Hed. lii. i. 19-25; lii. ii. 27; Hi. v. 11; and vide supra, 227, 
228, 237, <fec. 

f Hed. lii., preliminary definitions; as to two executors, lii. vii. 
11, 15, 16. There would seem to be no reason, in principle, 
why more than two should not be appointed; but we do not find 
any actual allusion to such a state of things in the Hedaya. The 
F&tawa Alamgni seems to adopt this vie w, vide Tag. Lect. 1874, 98. 
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of paying legacies, and of distributing the residue 
among the persons entitled by inheritance.* 

A person whom a testator purports to appoint execu¬ 
tor is not obliged to accept the appointment, for no man 
has the power of compelling another to interfere in hi® 
concerns. Ivor, in the event of his not accepting it, is he 
under any obligation to decline it. He may, however, 
if he think proper, acceptor decline it in the presence 
of the testator. If he so accept it, he may not decline 
it afterwards, either in the absence of the testator during 
his life-time, or' after the testator's death; for in either 
case the testator, having relied on his acceptance, would 
he deceived. From this it must be necessarily inferred, 
though it is not actually stated in the Iledaya, that he 
may afterwards decline it, or, in other words, recall his 
acceptance, in the presence of the testator; for the tes¬ 
tator will not in such case be deceived. If he neither 
accept nbr decline in the testator’s life-time, he is at 
liberty, after the death, of the testator, to accept or de¬ 
cline, as may be most agreeable to him. Should he, 
having neither accepted nor declined, dispose by sale of 
any part of the testator’s property immediately after the 
death of the testator, he will be deemed to have accepted, 
and the executorship will thereby become obligatory. 
Should he, on the other hand, in the like case, decline 
after the testator’s death, the Kazee may set him aside 
and appoint another executor, after which he cannot un- 


* Sir. 1, 2 ; 1, 2. 
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dertake the office even if willing to do so; but until the 
Kazee has thus interfered, he may accept the office, not¬ 
withstanding his previous refusal, for the mere refusal 
does not annul the executorship.* It may reasonably 
be inferred from the foregoing statements that a refusal 
in the presence of the testator is a complete rejection of 
the appointment, and that a man cannot after such 
refusal (unless the 1 , testator again appoint him at a sub¬ 
sequent time) accept the executorship after the testator’s 
death. 

if a reprobate ( fasik ) or an infidel be appointed 
executor, the appointment is primarily valid, but it is 
the duty of the Kazee to annul it and appoint some 
other person. The same rules hold, generally, as to a 
slave; but if' a man appoint his own slave, such appoint¬ 
ment is invalid in se if any of the persons entitled by 
inheritance have arrived at the age of maturity, for 
such persons have power to sell their property in the 
slave, and may thus render him incapable of acting 
except by the consent of the purchaser. If, however, 
the persons entitled by inheritance are all infants, the 
appointment is valid according to Abu Hanifa, but void 
according to Abu Yusuf and Muhammed, and the 
latter opinion is favoured by the author of the He- 
daya. The validity of the appointment of a mokatib, 


* Bed. lit vii. 1-4. A Kazee is a person appointed by the ruling 
power to pass decrees and decide on and enforce legal claims; in 
other words, a judge or magistrate, vide Hed. xx. i. 5, &c. 
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even if there are adult inheritors, does not seem to be 
disputed.* 

If it appear to the Kazee, on due examination, that a 
person appointed executor is “ utterly incapable of the 
office,” he must release him, and appoint another in his 
place, that course being advantageous both to the execu¬ 
tor and to the estate : and, in like manner, the Kazee 
must dismiss an executor and appoint another person in 
his place if he is clearly ascertained to be u culpable,” 
which word appears here to mean culpable as regards 
the estate, or, in other words, untrustworthy, for it will 
be seen immediately below that the Kazee may not dis¬ 
miss a capable and trustworthy executor. But the 
Kazee must not release an executor merely on his (the 
executor’s) own allegation of his incapacity, for such an 
allegation is often made falsely in order to escape the 
burden of the executorship; nor must he dismiss an 
executor on the complaint of all or part of the inheritors 
as to his being “ culpable,” until his guilt is clearly as¬ 
certained. In a word* the Kazee is not at liberty to 
dismiss any executor who is perfectly equal to the dis¬ 
charge of his office, and at the same time trustworthy 


# Hed. lii. vii. 5, 6. As to what is the age of maturity, vide 
supra, 221. For definition of “ mokatib,” vide supra, 170, note. It 
may he well to mention that a mokatib cannot he sold. In addition 
to the rules which we give from the 'Hedaya, the reader will find 
some practical rules from the Fatawa Akimg-iri, as to infants and 
other persons who may or may not be executors, &c., in Tag. 
Lecfc. 1874,89, &c. 
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therein; he may, however, take the intermediate course of 
associating another person with an executor, in order that 
the duties of the office may be properly executed, if the 
latter, without being altogether incompetent, is yet not 
entirely equal to the duties of the office.* 

If a man who has children die without appointing an 
executor, the father of the deceased represents him, as 
being the person most nearly related to the children 
and most interested in their welfare. But if the deceased 
have appointed an executor, the power of such executor 
is superior to, and precedes, that of the father of the 
deceased in relation to the management of the property 
of the children. As regards the persons of the children,, 
however, the power of' their father’s father is v superior, 
at least in some respects; e.g. it is he, in preference to 
their father’s executor, who has the right to contract the 

v * 

infant children in marriage. + 

If an executor of a deceased person appoint another 
person to be his own executor, and die, the person 
so appointed is executor of the first deceased as well as 
executor of the deceased executor, J 

If one of two joint executors die, without having 
appointed the other executor to act for him, the Kazee 
must appoint another in his room; for the intention of 


Hed. lii. vii. 7 -10. 

f Hed. lii vii. 32, 33 ; vide also Hed. lii. vii. 18. 

X Hed. lii. vii, 18. Apparently this only applies to a sole exe¬ 
cutor, the case of the death of one of two executors being 
governed by different rules, vide infra, next paragraph. 
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the testator was, evidently, that there should be two 
persons entrusted with the management of' his property. 
But if the deceased executor have appointed his co¬ 
executor, or, it would seem, a third person, to act for 
him, the better opinion is that it is not incumbent on the 
Kazee to appoint another in the room of the deceased 
executor.*, 

When a testator has appointed two executors at the 
same time,f it is the opinion of Abu Yusuf that one of 
them may, in all cases, act without the other; but this 
view would, probably, be disapproved by the Court, for 
Abu Hanifa and Muhammed are of opinion that one of 
such executors can act without the other only in th ings 
which require immediate execution, which are matters 
of obvious duty, or in which the interest or advantage 
of the estate is concerned. Of the lirst kind arc, 
paying funeral expenses, and buying food or clothes for 
the testator’s infant children; of the second, restoring a 
deposit, an usurped article, or a thing purchased by the 
testator under an invalid contract, preserving the pro¬ 
perty, discharging the testator’s debts, paying legacies. 


or emam 

cipating slaves, if directed to do so (i.e. 

to p: 






* Hed. lii. vii. 16, 17. It is not quite clear, however, whether 
the right to appoint a third person is recognised by the author of 
the Hedaya as generally received doctrine, or is merely mentioned 
as meeting with the individual approval of Abu Hanifa. 

f The reason for our adding the words “ at the same time ” 
(which do not occur in the Hedaya) will be understood from thy 
next paragraph, 
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or emancipate, as the case may be) by the testator; of 
the third, instituting a suit to enforce the rights of the 
testator, accepting a gift for an infant (for otherwise the 
infant may die without acceptance, and the gift will then 
be lost for want of seisin*), selling goods where there is 
an apprehension of their spoiling (as in the case of fruit, 
or the like), and collecting the scattered property of' the 
testator, f 

A question has been raised, whether, when a testator 
has appointed two executors at different times, they 
stand in the same position with two executors appointed 
at the same time, or whether each of them can perform 
all acts whatsoever of executorship independently of the 
other. The former opinion seems the more reasonable, 
and is reported to have been maintained by Abu Hanifa 
and Mahammed in opposition to Abu Yusuf, on the 
ground that a will only takes effect on the death of 
the testator, and at that time both are executors at the 
same time, though they were appointed at different 
times.J • 

We fmd no very precise definition of the powers of a 


* A gift is not complete without seisin, vide supra, 232. 
f Hod. lii. vii. 11-14; As to accepting a gift for an infant, the 
Iledaya uses the words “ an act which neither may perform 
singly ” ; but it is obvious that this is an error for either. “Ac¬ 
cepting ” is here used, evidently, in a literal sense. It may be 
as well to mention that any person may pay funeral expenses, 
sell property likely to spoil, or collect and preserve scattered pro¬ 
perty ; and that a mother or nurse may accept a gift for an infant, 
—Ibid. 

| Hed. lii. vii, 15, 
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sole executor, or of two joint executors acting together ; 
but, judging from the account given above of the more 
limited powers of one of two joint executors, they would 
seem, a fortiori, to be very large, and to involve every- 
thing that can be necessary for collecting, preserving, 
and managing, the estate, and discharging the claims 
upon it It is clearly implied that an executor may 
sell for the benefit of an infant inheritor, or for the 
purpose of paying a creditor.* It would seem, too, that 
an executor has a general power of converting property 
of the testator into money; for it is laid down that if he 
sell part of the testator’s property before accepting the 
appointment, and even before he is aware of it, the ap¬ 
pointment is thereby confirmed, and the sale is validf; 
and, a fortiori , a sale, it would seem, must be valid 
when made by an executor who has accepted the appoint¬ 
ment with his eyes open and has deliberately acted upon 
it. And it is laid down, also, that an executor, under 
ordinary circumstances, J may sell a slave forming part 
of the estate, in the absence of the creditors, in order to 
discharge the debts of the deceased, “ for as the tes¬ 
tator might have done so during his life-time, the ex¬ 
ecutor, as his representative, is entitled to do the same.” 
It is added that “ the ground on which this proceeds is, 
that the right of the creditors to the effects of the de- 


* Hed. xx. iv. 13. 
t lied. xx. iv.8 ; Hi. vii. 3. 

X As to exception in case of the slave being in debt, vide 
infra , 269. 
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ceased lies, not in the things themselves, but in their 
worth; and the worth of the slave is not annihilated by 
the sale, as the price (which is in reality the worth) 
still remains.” It is clear that this reasoning applies 
equally to other kinds of property, the specific instance 
of a slave being given, probably, because a slave is in¬ 
divisible, and therefore forms a more frequent subject of 
sale than property of other descriptions. Finally, ac¬ 
cording to Sir William Jones, it is laid down by Sharif 
that a house on which there is a lien must not be sold 
to defray even funeral expenses, whence it may, per¬ 
haps, reasonably be inferred that a house or any other 
property on which there is no lien may be sold for 
funeral expenses, and, consequently, may be sold by an 
executor, since the payment of funeral expenses is one 
of his functions.*' 

It may, however, be here observed that notwithstand¬ 
ing what has been stated above as to the sale of a slave, 
© 

such a sale, if the slave be in debt, is not valid if made 
in the absence of the creditors, for the creditors have a 
claim to the earnings of Ms labour, which would be 
annihilated by the sale of him. f 

Apart from an executor’s own inherent power by 
virtue of his office, it is clear that an executor may be 
directed by the Eazee to sell a slave, and presumably, 
therefore, to sell any other article forming part of the 
testator’s estate, for the purpose of discharging the tes¬ 
tator’s debts 4 

* Sir. Preface, ix. f Hod. lii. vii. 24. 

| Hed, xx. iv. 12. 
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It seems clear that an executor is generally charged 
with the duty of dividing the property of the deceased, 
after payment of funeral expenses and debts, into the 
two grand portions, usually one-third and two thirds, to 
which the two bodies of claimants, viz. the legatees and 
inheritors, are. respectively entitled,* and with that of 
taking possession of legacies with respect to which atiy 
duty (such, for instance, as causing a pilgrimage to be 
performed) is prescribed by the testator. And it must 
be inferred, from the above description of the powers of 
one of two joint executors, that such one executor can¬ 
not, alone, make the division, but that the two, if there 
be two, must act together.!* 

An executor is considered to be a successor to the 
deceased; and, until he has made the division between 
the legatees on the one hand and the inheritors on the 
other, the power of preserving- the whole of the property, 
not only the part that will belong to the legatees, is 
lodged in him as a trustee. Consequently, if any of the 
property “ perish in his hands ” previous to such divi¬ 
sion, it seems that no compensation will be due from 


him, either to the legatees or to the inheritors; 1 

but these 

* Hed. lii. vii. 19, 

20, 21. 





f Supra, 266, 267. It may be objected that one alone may pay 
legacies or emancipate slaves j but it will be observed that he is only 
stated to be able to perform these acts when directed to do so by 
the testator ; hence it must be inferred that he may pay a parti¬ 
cular legacy, &a. when expressly directed to do so, but that it is 
not within bis power to enter upon the general division of the pro¬ 
perty, vide supra, 266. 






two classes respectively, instead of taking the whole in 
certain proportions, will merely take what remains in 
the same proportions. He may make the division when 
there are infant or absent inheritors, and may take 
possession of their portions; for, being, equally with 
them, a successor, he is a competent litigant in their 
behalf; and, therefore, if these portions perish in his 
hands, such inheritors will have no claim to participate 
with the legatees. But if there are infant or absent 
legatees, he has no right to proceed to the division and 
to take possession of their portions, for a legatee is not 
a successor to the deceased in every respect,” but is 
u constituted a proprietor by a new and supervenient 
cause ” ; and the executor cannot, therefore, stand 
as litigant on his behalf It follows that if the legacy 
were to perish in his (the executor’s) hands, the legatee 
would be entitled to compensation out of the portion 
allotted to the inheritors. And it is further observed 
that, in case the legacy were to “ perish ” as above men¬ 
tioned, the executor would, as a trustee, be exempt from 
having to pay compensation, just as if the loss had hap¬ 
pened before the division.* The result of this reason¬ 
ing seems to be that, as the remedy of the infant or 
absent legatees would be, in any case, against the in¬ 
heritors, and not against the executor, the whole pro¬ 
perty must be handed over to the inheritors, provided 
they are adult and not absent, to be held by them abso- 


* Heci Hi. 19, 30, 
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lately, so far as their own portions are concerned, but 
subject to the rights of the infant or absent legatees as 
regards the portions of such legatees.* 

It would seem that, if money bequeathed for the pur¬ 
pose of a pilgrimage be “lost or destroyed,” even after 
division, in the. hands of the executor, or of the person 
appointed by him to perform the pilgrimage, the executor 
does not have to pay any compensation.f The same 
principle would seem to apply to all bequests which 
place on the executor any sort of duty which makes it 
necessary for him to keep the bequeathed property in 
his own hands. 

The expressions “perish in the hands/' “lost or 
destroyed in the hands,” &c., are used without any 
defining words ; but it may perhaps be fairly assumed, 
both from the form of the expressions themselves, and 
from a general consideration of the just and logical cha¬ 
racter of Moohuinmudan law, that they are meant to in¬ 
dicate an involuntary and unavoidable loss, not one which 
is owing either to dishonesty or to wilful neglect on the 
part of the executor. It may be observed, per contrh, 
that the chapter on executors in the Hedaya, while stating 
plainly that the Kazee may remove an executor for in¬ 
capacity or culpability, $ does not contain any comprehen- 


# This view receives confirmation from the rule in a subsequent 
passage as to the action of the Kazee, on the motion of the inheritors, 
in the case of an absent legatee. Vide infra, 278. 
t Heel. lii. vii, 21. See allusions to this subject, supra, 258,270. 
f Vide supra, 264 
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sive rules respecting the payment of compensation to 
legatees or inheritors for any loss occasioned thereby. 
The absence of such rules, however, may be due merely to 
a tacitly assumed doctrine that an executor is a creditor in 
respect of what he receives, and that his liability, except 
when he is protected, as mentioned in particular events, 
by his character as a trustee, is the same as that of any 
other creditor; and this supposition receives countenance 
from the following statements as to certain circumstances 
under which he is not so protected. 

An executor, notwithstanding his admitted immu¬ 
nity in certain cases, is liable to a purchaser for the 
value of a slave whom he has sold in obedience to a 
direction given to him by the testator to sell the slave 
arid bestow the price in charity, if the slave proves to be 
the property of another, and the price received has been 
lost or destroyed in the executor’s hands; but he may 
indemnify himself from the estate of the deceased, en¬ 
tirely, if it he sufficient, and if not, as far as it will go. 
According to the better opinion, he takes his indemnity 
from the estate generally; but Muhammed maintains 
that he takes it out of the third which is liable to be 
used for testamentary purposes. The executor, like any 
other creditor, will have to bear the whole loss if the 
testator leave no other property.* If, however, the execu¬ 
tor make the sale by order of the Kazee, for thepuipose 
of satisfying the creditors of the deceased, and the slave 


* Hed. lii. vii. 25. 
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either prove to belong to another person, or die before 
the delivery to the purchaser, and the price be lost after 
being received by the executor, the executor, if appointed 
by the Kazee (and, it would seem, a fortiori , if appointed 
by the testator), will be liable to the purchaser just as 
if he had sold by order of the testator, but he will have 
his indemnity from the creditors, who, in their turn, will 
be indemnified from the testator’s estate so far as it 
will go.* 

An executor is accountable to the purchaser in like 
manner if he sell a slave which has fallen to the share of 
an infant child of the deceased,! and the slave prove to 
be the property of another, and the price be lost in the 
executor’s hands; but in such case he will get his in¬ 
demnity from the infant’s portion of the inheritance, and 
the infant will have “ an equivalent ” from the portions 
of the other inheritors. Although the words “an 
equivalent,” literally, would seem to indicate an exact 
replacement of the amount lost, this is not the sense in 


* Hed. xx. iv. 12. The a fortiori argument seems to follow neces¬ 
sarily from the reason given, viz. “ because, having been appointed by 
the Kazee to act as executor to the deceased, he is therefore a repre¬ 
sentative of the deceased , and not of the Kazee, and hence, in the 
same manner as the deceased would have been responsible under 
such circumstances, in case he had himself made the sale during 
his life-time, so also is the executor for the sale made after his 
death.” 

f “ A child of the deceased ” ; but this clearly means an infant 
child, as the executor could not, of course, sell the property of an 
adult (unless absent, vide infra , 277). 
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which they are intended to be used; for it is clear that 
all the inheritors' portions, including that of the infant, 
are to abate rateably, as it is added that “ the distribu¬ 
tion of inheritance, as at first executed, is annulled, the 
case being, in fact, the same as if no such slave had 
ever existed, or been accounted upon as part of the 
estate.” Generally, if the executor sell part of the tes¬ 
tator’s estate on account of any infant inheritor, and the 
property sold prove to belong to another, the executor 
is liable to the purchaser, the inheritor to the executor, 
and, it may be presumed, the other inheritors (as in the 
case immediately preceding) to the particular inheritor 
in question. Jf, on the other hand, the Kazee’s. ameen 
(or, presumably, the Kazee himself) sell anything which 
proves to be the property of another than the deceased, 
in the case either of an adult or of an infant inheritor, 
the purchaser* will get his compensation directly from 
such inheritor if adult; and the Kazee, if the inheritor 
be an infant, must appoint a person for the discharge of 
the debt from his property.t 

When an executor gives a bill of sale, he 44 must not 
insert his power as an executor in it, but must give a 
separate paper to that effect, out of caution ”; for other¬ 
wise <c the witness to the sale might set his name to the 
bottom of the instrument without examination, which 
would implicate a false testimony, since with the ex- 


* “ Proprietor ” in tlie Hedaya, but this is evidently a misprint, 
f Hed, xx. iv. 13 ; lii. vii. 26. 


18 * 
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eeutorship he has no concern.” * The meaning of this 
is, apparently, that the witness might, by placing his 
signature, accidentally, in a wrong place, appear to bear 
testimony to the fact of the vendor being executor, 
instead of merely being a witness to the act of selling. 
Some would push the caution so far as to maintain that 
the attestation should be in the form u Sold by Zeyd the 
son of Omar,” or the like, and not u Sold by Zeyd the 
executor of,” &c.+; but this view does not appear to be 
supported by any satisfactory authority. 

In connection with the powers and duties of an ex¬ 
ecutor with respect to infant and absent heirs, there are 
a few special points that may be mentioned. 

An executor who is the guardian of an orphan, may 
assent to a transfer of a debt due to his ward by the 
debtor to another person, if it be to the interest of the 
ward, but. not otherwise; and it is held to be to his 
interest if the transferee is richer than the transferor, 
and is a man of property, but not if the transferor is 
richer than the transferee, for the power of acting is 
vested in the executor merely that he may employ it for 
the orphan’s interest. | 

An executor may not trade with the property of 
an orphan under his charge, for it is committed to him 
for preservation, not for purposes of trade; he may, 
however, buy or sell moveables on account of such 


* Hed. lii. vii. 28. f Ibid . 


t Hed. lii. vii. 27 
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orphan, either for an equivalent or at such a rate as to 
occasion only an inconsiderable loss, but not so as to pro¬ 
duce a great loss.* * * § In like manner, an executor may 
sell moveable property of an absent adult son of the tes 
tator,f for the father might do so if alive, and the execu¬ 
tor represents the father. He may also sell such absent 
son's immoveable property if it will otherwise perish or 
be lost, but not otherwise, for such property, in its own 
nature, is in a state of conservation, whereas moveable 
property is, in a manner, conserved by the conversion 
into money.According to Abu Yusuf and Muham- 
med, an executor has the like powers as to sale of the 
moveable property of an infant or absent brother or 
nephew (which here means, no doubt, brother’s son); 
and according to the same authorities, an executor ap¬ 
pointed by a woman has the same powers with respect 
to her infant or absent son.§ 

It would seem that, generally, an executor’s duties are 
at an end after the division between the two participat¬ 
ing groups (viz. the legatees and the inheritors) has been 
made,|| and sometimes even before; for the inheritors, 
if none of them are infants or absent, take their own 
portion of the property, and the legatees, if none are 

* Hed. lii. vii. 28, 30. There can be no doubt, from the con¬ 
text, &e., that the “ orphan under his charge ” means an infant 
inheritor who is the ward of the executor. 

t “ Absent adult heir ” in the Hedaya, but the context seems to 
show that a son of the testator is meant. 

X Hed. lii. vii. 29. 

§ Hed. lii. vii. 31. 

|| Vide tupra, 270. 
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infants or. absent, take theirs; while, even if any of the 
latter are infants or absent, the executor, as we have 
seen, has no right to take possession of their portion,'* 
Such portion, it would seem, goes into the custody of 
the inheritors, who are no doubt responsible for it, and 
hold it on a kind of trust, so long as it remains in their 
possession.f But in the case of absentees, they may re¬ 
lieve themselves from this responsibility by availing 
themselves of the powers of the Kazee, who is bound to 
preserve the legacy if delivered to him. Thus, if a man 
bequeath a third part of a thousand dirms to an ab¬ 
sentee, the heirs may consign the whole sum to the 
Kazee, who, after making the proper division of the sum, 
must set apart the portion of the legatee and take pos¬ 
session of it on his behalf; and if the money be lost in 
the Kazee’s possession, the legatee will have no claim 
upon the inheritors. When a legacy has been thus set 
apart, if the legatee die without declaring his accept¬ 
ance, the legacy will go to the persons entitled to inherit 
from him.j: And it is clear, also, that the inheritors 


* Hed. lii. vii. 18, 19; and vide supra, 271. 
f Hed. lii. vii. 21. Vide also Hed. xxvi. iii. “ Section ” (second). 3, 
where inheritors into whose hands the estate has come are described 
as holding it on a trust. And at Hed. lii. ii. 13, the “ heirs ” are 
mentioned as the proper persons to get in outstanding debts, and 
to pay sums, from time to time, as they come in, to a pecuniary 
legatee. 

X Hed. lii. vii. 21. It will be remembered that acceptance in 
generally necessary to the completion of a legacy; but that, if a 
legatee die without express acceptance or refusal, acceptance is 
held to be implied, vide supra, 233. 
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may have to perform duties which might be expected 
to fall on the executors; thus we find that if a man 
dies* having directed by will that a pilgrimage which 
was incumbent on him shall be performed after his 
death* the inheritors appear, primarily, to be the persons 
whose duty it will be to cause such pilgrimage to be 
performed.* 

It has been seen above that an executor may be 
appointed either for a particular purpose \e.g. the pay¬ 
ment of a single legacy) or for the general carrying out 
of the testator’s vvilLf In the rules laid down respect¬ 
ing the duties and liabilities of executors, there is no 
distinction drawn between those of the former kind of 
executor and those of the latter. It may therefore be 
reasonably assumed that there is no difference in prin¬ 
ciple between these two species of executors, and that 
an executor of the former kind has the same rights, 
immunities, and responsibilities as one of the latter, so 
far as they are applicable to the more limited nature of 
the property entrusted to his care and the duties which 
he is to perform.]; 

The maxims given above as to the duties, powers, and 


* Hed. lii. iii. “ Section ” 4, 
f Vide supra, 261. 

| Some extracts from the Fatfiwa Alamgiri on this subject will 
be found at Tag. Lect., 1874, 96, Ac.; and numerous extracts, 
from that and other native treatises, on the powers and respon¬ 
sibilities of executors generally, will be found at Tag. Lect., 
1874,100, &c. Vide also Bail. Big., Chap. YIIL, where a good 
deal of detailed information about executors is given, but, un¬ 
fortunately, without systematic reference to authorities. 
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responsibilities of executors are more widely instructive 
than they may seem to be at first sight. It has been 
seen that in most instances there are reasons stated with 
much minuteness, and, by a careful comparison of the 
cause and its effect, a general principle may often be 
evolved from what is ostensibly given as an isolated con¬ 
clusion on a particular set of facts. In order that the 
reader may have the full benefit of this method, we 
have endeavoured to give a strictly accurate record of 
facts and reasons as we actually find them, conscious 
that if we were to translate them, as it were, into 
broader statements, we should substitute our own 
opinions for the ascertained law recorded by the 
Arabian authorities, and should, notwithstanding every 
effort to the contrary, give sometimes more and some¬ 
times less than has actually been laid down. In some 
instances, where a broader conclusion than that given by 
our authorities seemed obvious, or, at least, very reason¬ 
able, we have felt that it was not beyond our function 
to suggest it; but in such cases we have been careful to 
distinguish between our own surmises and the ascer¬ 
tained legal dogmas, so that we may reasonably hope 
that our readers will never mistake the one for the 
other. 

Dispositions by Sick (Dying) Persons. —There are 
several methods of disposition, which, when employed 
by sick (i.e. dying) persons,* are more or less analogous 


* The expression “ sick person/ 5 for the purpose of the sub¬ 
ject here introduced, means a person on his death-hed, and is 
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to bequests, and Which may materially affect the rights 
and interests of inheritors; these are, a gift, a manumis¬ 
sion or direction for manumission, an act of mohabat, 
and an acknowledgment of debt. It seems desirable, in 
a treatise on inheritance, to give some account of these 
modes of disposition; and their partial resemblance to 
bequests makes it convenient to deal with them in this 
place. 

The words C( gift, manumission,* * and acknowledgment 
of debt,” require no definition. An act of mohabat is 
any act by which a person gives more or takes less for 
anything than its real value, and connives at the loss. 
The word applies, however, not only to actual purchase 
or sale of material articles, but to dower, hire, security, 
or the like; so that, e.g. if a man pay to his wife as 


used here, as in the old Arabian treatises, for the sake of brevity. 
This will be alluded to more in detail, infra, 289; but it may be 
as well to mention here that, under ordinary circumstances, a 
man may make a valid gift or voluntary disposition “ of imme¬ 
diate operation ” as to the whole of his property, but that, 
if he make a gift or voluntary disposition “restricted to the 
circumstance of his decease,” it takes effect, generally, only to 
the extent of a third of his property, whether he be in sickness 
or in health. Vide Hed. iii. ii. “ Section 1. 

* The translator of the Hedaya uses the word “ emancipa¬ 
tion” in this and many other places. We think it best, however, 
to adhere to the use of the word “ manumission,” so often em- 
ploved in previous parts of this work, both for consistency, and 
because many of our readers have probably been accustomed, 
in dealing with Roman law, to look upon the word “emancipa¬ 
tion” as more especially appropriated to another sense, namely, 
that of a release from parental control. 
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dower more than she is entitled to, or give to a hired 
person more than he has agreed to take, it is an act of 
mohabat.* 

A gift by a sick person, a manumission or direction 
for manumission by such a person, and an act of mo- 
habat by such a person, stand on the same footing with a 
bequest in this respect, that they can take effect only to 
the extent of a third of the property. But the two 
latter kinds of disposition, as distinguished from the 
former, differ from a bequest, in that, instead of abating 
with it if a third of the property be insufficient, they 
take precedence of it.+ 

On the other hand, an acknowledgment of debt by a 
sick person, which creates the kind of debt called a 
14 debt of sickness/' is not limited to a third* but may 
extend, equally with a debt of health, to the whole of 
the property. An acknowledgment of debt is not, like 
a gift, held to be a gratuitous act, and therefore a debt 
of sickness is deemed to be an actual debt, though it is 
not to be paid until the debts of health are satisfied. It 
necessarily takes precedence, however, of legacies and 
claims of inheritance, and it will therefore, if large 
enough to exhaust the whole property, oust the rights 
of legatees and inheritors entirely .$ It further differs 


* Hed. lit iii. 1 (and note. ibid,). 
f Hed. Iii. ii. “ Section”. 1; lii. iii. 1; 3. 

X Sir 1, 2; Star. 56 ; Hed. xxr. iii. 4,5, 8 ; lii. ii. “ Section 1. 
It may be as well to mention at once that an acknowledgment of 
debt may also be made in health ; in which case the debt created 
is a debt of health, and takes precedence of debts of sickness. 





from a legacy in taking effect immediately, and not 
merely after death.* * 

Several manumissions, or several acts of mohabat, if 
amounting together to more than a third of the property, 
abate together like legacies; but if manumission and mo¬ 
habat come into competition, according to Abu Y usuf 
and Muhammed, manumission takes precedence ; but 
according to Abu Hanifa, mohabat takes precedence if 
earlier in date, and they abate together if the manumis¬ 
sion be earlier in. date.f 

Thus, if a sick man, by mohabat, direct that a slave 
worth 30 dirms be sold to A. for 10, and a slave worth 
60 dirms to B. for 20, and die leaving no other pro¬ 
perty, as 10 dirms and 20 dirms together form a third 
of the estate, the purchasers can claim no more, but must 
pay the rest of the value of the slaves if they desire to 
possess the slaves entirely. Similarly, if a sick man 
manumit two slaves worth 30 and 60 dirms respectively, 
and leave no other property, the slaves will be free re¬ 
spectively to the extent of 10 and 20 dirms, and will 
have to work out the other two-thirds of their freedom 
by emancipatory labour, f 


Vide Hed. lii. ii. “Section”. 1. See further as to the distinctions 
between debts of health and debts of sickness, supra, 191, <fcc. 

* Hed. xxv. iii. 8; lii. i. 8. As to the singular reasoning, 
founded on this circumstance, respecting the extent of its ope¬ 
ration, vide infra , 291, note. 

f Hed. lii. ii. 3 : lii. iii. 2. 

x Hed. lii. ii. 3. In this and all similar cases it is assumed, of 
course, that the inheritors refuse to ratify the transaction, and 
insist on having their two-thirds. 
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On the other hand, if a sick man manumit a slave 
worth 100 dirms and sell by mohabat for 100 dirms 
another slave worth 200, and die leaving no other pro¬ 
perty, according to Abu Y usuf and Muhammed the first- 
mentioned slave will be entirely free, and the sale by 
mohabat will have no effect; but according to Abu 
Hanifa, if the sale by mohabat come first in order of 
date, it will be carried out in its entirety, and the first- 
mentioned slave will receive no benefit; while, if the 
manumission come first, the slave will be manumitted 
to the extent of 50 dirms, and the claimant by mohabat 
will be credited with 50. Similarly, if a sick man who 
has three slaves of equal value* as his only property, 
first sell one by mohabat, then manumit another, and 
then sell a third by mohabat, according to Abu Yusuf 
and Muhammed the second will be entirely free, and 
the claims by mohabat will be reduced to nothing; but- 
according to Abu Hanifa, half of a third part of the 
property is applied for the purposes of the first mohabat, 
and the other half, in equal portions, for those of the 
manumission and the second mohabat. And if there be 
first a manumission, then a mohabat, and then another 
manumission, according to Abu Yusuf and Muhammed 
the two manumitted slaves will divide the benefit 
equally, and the claimant by mohabat will take nothing; 
while according to Abu Hanifa, the two manumitted 


* The words “ of equal value ” are implied in the question and 
its solution, though not actually used. 
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slaves will divide one-half, of the benefit equally, and 
the claimant by mohabat will take the other half.* 

Generally, if a sick person purport to manumit a slave 
worth more than a third of his property, the manumis¬ 
sion, though, as above mentioned, primarily effectual 
only to the extent of a third, will be effectual to the 
full value of the slave, if the persons entitled by inherit¬ 
ance consent; as. for instance, if a sick person whose 
whole property is worth only 200 dirms purport to 
manumit a slave worth 100 dirms, and his two sons, 
being the only heirs, consent. If the -consent, be not 
given, the slave will, of course, be deemed free only to 
the extent of a third of 200 dirms, and will have to work 
out the rest of his ransom by emancipatory service.f 
If, however, a sick moostamin purport to manumit his 
slave or to make him a modabhir, the act holds good 
even if the value of the slave be more than a third; for, 
as explained in an earlier passage, a moostamin’s relations 
have no cognizable rights of inheritance.! It may fairly 
be assumed, on principle, that the same doctrines are 
applicable to gifts and acts of mohabat. 

Gifts and acknowledgments of debt (and, it may be 
presumed, also manumissions and acts of mohabat) by a 
sick person in favour of a person entitled by inheritance, 
are void, equally with bequests in favour of such a 
person, unless the other inheritors give their consent. 


# Hed. lii. iii. 2. 
f Hed. lii. iii. 5. 

t Hed. lii. vi. 8, and vide supra, 224. 
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But, in considering who are to be deemed inheritors for 
the purposes of this rule, regard must be had, in the 
case of an acknowledgment, to the time of making such 
acknowledgment; while in the case of a gift, regard 
must be had, as in the case of a bequest, to the time of 
the testator’s death,* 

Thus, if a sick person make an acknowledgment of debt 
in favour of a woman who is his wife at the time, it is 
invalid; if, on the other hand, she is not his wife at the 
time, it is valid, even though she afterwards become 
bis wife.f And if an acknowledgee have in him the 
cause of inheritance, i.e. relationship or marriage, at the 
time of the acknowledgment, he will be deemed to be 
an inheritor for the purpose of the invalidity of the ac¬ 
knowledgment, even though barred by a disability such 
as slavery or infidelity; for the fact of his being related 
to or joined in marriage with the sick person creates a 
suspicion, that the acknowledgment is false, and has merely 
been made in order to secure part of the property to 
the acknowledgee. On this principle it is laid down 
that a wife or son who is a Christian, an absolute slave, 
or a mokatib, at the time of the acknowledgment, will 
not take anything by it, even though the disability be 
removed, before the sick person’s death, by conversion 
or manumission, as the case may be.$ It is true that 

* Hod. xxv. iii. 6; lii. i. 8; lii. ii. “ Section 2. 

f Hed. xxv. iii. 9; lii. ii. “ Section”. 2, 8. 

J Hed. lii. ii. * Section ” 8, 4. It will be observed that the ease 
of a woman who becomes a wife after the acknowledgment is dif¬ 
ferent, for she has not in her the cause of inheritance at the time 
of the acknowledgment. 
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the doctrine, so far as regards a slave, is disputed, but 
only on a ground which does not seem to touch the 
general argument.'* 


On the other hand, a gift by a sick person to one who 
is not his wife at the time is primarily valid, but be¬ 
comes invalid if she afterwards become his wife and be 
so at the time of his death.! Similarly, a gift by a sick 
man to his son, who is a Christian, an absolute slave, 
or a mokatib, at the time of such gift, is void, if the son 
become, a Moohummudan, or a free man, as the case may 
be, before the death of the father4 

If a sick man make an acknowledgment of debt in 
favour of a stranger, and afterwards declare that “ he is 
his son,” the parentage is established from the time of 
the stranger’s birth, and the acknowledgment is void.§ 

If a sick man divorce his wife by three divorces, and 
then make an acknowledgment of debt in her favour, 
jmd die before the expiration of her edit, she will take 
the amount which would come to her as an heir, or that 
which would come by the acknowledgment, whichever is 


* This ground is, that the acknowledgment takes effect, virtually 
in favour of the slave’s master, who is not an inheritor, and that 
its validity, having thus been once established, is not disturbed by 
the actual aoknowledgee becoming an inheritor afterwards.— Ibid. 
and Hed. lii. i, 8. 

t Hed. lii. ii, “Section”. 2. 

J Hed. lii. ii. “ Section ”. 3, 4. 

§ Hed. xxv. iii. 9. As to acknowledgments of parentage, gene¬ 
rally, vide Hed. xxv. iii. “ Section 1, &c. 
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the smaller; for thus, if there have been collusion, she 
will not profit by it.* 

An acknowledgment of debt by a sick person in 
favour, jointly, of an inheritor and another person, is 
invalid with respect to both, thus differing, again, from a 
bequest, which, under similar circumstances, would only 
fail as to the inheritor’s portion, f 

Although, as above mentioned, an acknowledgment of 
debt by a sick person is valid, generally, even if made to 
the extent of the whole property, yet, if it is made in an 
indefinite manner, as if a man say to his inheritors, u I 
am indebted to A., and you must credit what he says,” 
or, u If A. come to you and claim anything from you on 
my behalf, pay him the same, to whatever amount,” it 
takes effect, if' there are no actual legacies, only to the 
extent of a third of the property; and it is ineffectual 
if there are legacies,! unless the legatees and inheritors 


* Hed. xxxv. iii. 10. 

t Hed. Iii. ii. 25, and vide supra, 231. As regards the general 
question of acknowledgment in favour of an inheritor, the reader 
must be cautioned against a statement of Mr. Macnaghten, that 
" an acknowledgment of debt in favour of an heir, on a death-bed, 
resembles a legacy, inasmuch as it does not avail for more than a 
third of the estate.” This passage is calculated to cause much 
misapprehension, and it is the more likely to be dangerous from 
the circumstance of its having been, unfortunately, adopted by 
Shama Churun Sircar .—Vide Tag. Lect., 1874, 86, note. 

t That is, if the legacies amount to a third or more, as “ one-third 
of his estate must be set apart for the legatees and two-thirds for 
the inheritors.” It must he presumed, however, that if the legacies 
amount to less than a third, the acknowledgment will be valid to 
the extent of the remaining part of the third. 







consent. If, however, both these classes consent, the 
debt must be paid as follows:—-one-third from the por¬ 
tion set apart from the former and two-thirds from that 
set apart from the latter.* 

An acknowledgment of debt by a sick person having 
for its subject matter a specific article f is invalid; for 
such an acknowledgment may cause injury to the cre¬ 
ditors, i.e. to the persons claiming in respect of debts 
of health, which, as above explained, take precedence of 
debts of sickness, f 

The word u sick,” when used with reference to the 
above subjects of gift, manumission, mohabat, and ac¬ 
knowledgment of debt, is equivalent, as mentioned 
earlier,§ to u dying,” and certain practical rules are laid 
down for the pu rpose of determining whether the sickness 
is realty such as to reduce these acts from acts of health 
to acts by dying persons. The Arabic word for u sick,” 
in this sense, is mareez. Paralytic, gouty, and consump¬ 
tive, persons who have lingered as long as a year, and are 
in no immediate danger of death, are considered not to be 


# Hed. lii. ii. 23. The reader must be on his guard against 
the marginal note in the Hedaya, which states the effect of the 
paragraph incorrectly. 

f The exact words are, <£ something he holds in his hand,” but 
the reason given seems to leave no doubt as to the meaning. 

$ Hed. xxv. iii. 2. The meaning of this would seem to be that, 
as the creditors have a superior right which pervades every part 
of the property, the setting apart of a particular object for the 
acknowledgee would be, pro tanto, an infringement of that right. 

§ Vide supra, 280, 281, note. 

19 
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mams', “because, when a long time has elapsed, the 
patient has become familiarized with his disease, which is 
not then accounted as sickness. 7 ’ But if, after a year, 
the invalid become bedridden, he is then, again, accounted 
to be mareez. Consequently, if any sick persons thus 
described make a gift after the expiration of a year, and 
before they are bedridden, it may extend to the whole 
of their property; but if they make a gift “ at the be¬ 
ginning of their illness, or after they have become bed¬ 
ridden, 77 it is then a dying gift, and can only extend to 
a third, “ because at such a time there is apprehension of 
death (whence medicine is then administered to them), 
and therefore the disorder is then considered as a death¬ 
bed illness. 77 * Finally, it is said that “a sickness of 
which a person afterwards recovers is considered, in law, 
as health. 77 f. 

We have thought it right to treat an acknowledgment 
of debt by a sick person as a “ disposition, 77 for, although 
there are indications of its being considered, at least 
theoretically, as an acknowledgment of an actual debt 
previously incurred,}: yet there is no doubt that it takes 
effect without any such debt being known to exist. It 
is, indeed, laid down that “if the cause of the obliga¬ 
tion is known 77 ; that is, if the debt is supported by 


* Med. lii. ii. “ Section”. 5. 

f Hed. lii. ii. “Section”. 1. A note to this paragraph states 
that the words occur in the Persian translation, not in the original 
Arabic. 

X Vide supra, 286. 






anything beyond the mere acknowledgment, the debt is 
a debt of health, and not a debt of sickness ; whence it 
appears that it is of the very essence of a debt of sick¬ 
ness that a genuine transaction, such as the purchase of 
a house, or the like, from which it arose, should not be 
known to exist.* Consequently, the doctrine of ac¬ 
knowledgment of debt is practically a power of disposi¬ 
tion (whether it gives, theoretically, a right of disposition 
or not); and it cannot be reasonably assumed that sick 
persons invariably refrain from exercising it as such, 
when it is considered that motives of friendship to a 
stranger, or of dislike for relations, must frequently 
suggest such a course.f 


* lied. xxv. iii. 1. 

f The Arabian writers have themselves felt thee difficulty of 
allowing the inheritors to he deliberately deprived of their rights ; 
and some of them, dissatisfied, apparently, with the technical 
reason that debts precede inheritance, have suggested the singu¬ 
lar argument that, as the acknowledgment takes immediate 
effect, the sick person, having made an acknowledgment as to 
one-third, has it at once in his power to make a further acknow¬ 
ledgment as to a third of the remaining two-thirds (as they now 
constitute the whole of bis property), and to continue this process 
until nothing (or, as it would be more correct to say, until only an 
infinitesimal fraction) remains. Vide Heri. xxv. iii. 8 . 
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OF MARRIAGE. 

Preliminary, 292.—Prohibited Degrees, 293.—Prohibi¬ 
tions for Fosterage, 295 .—Relative Prohibitions, 
296.—Rules of Equality, 298.—Miscellaneous 
Prohibitions, 304.—Marriages not Prohibited, 
307.—The Marriage Contract, 310.—Contract by 
Guardian: Adult Female, 315.--—Contract by Guar¬ 
dian: Infant, 319.—Reciprocal Contract by Guar¬ 
dians, 323.—Guardians bound by Rules of Equa¬ 
lity, 324.—-Contract by Agent, 324.—Marriage of 
Slaves, 329.—Infidels; Aliens; Captives, 335. 

Preliminary. —The Arabian word nikkah , which is 
usually translated “ marriage,” originally means the act 
of sexual intercourse; but, as a legal term, it implies 
“a particular contract for the purpose of legalising 
generation.” * 


# lied. ii,, Preliminary Definition. 







Marriage is, generally, an essential preliminary to the 
accrual of a right ofinheritan.ee, since inheritance—except 
in rare cases, such as inheritance “ for special cause/’ 
and the like—accrues either by actual marriage with the 
deceased, or by relationship, which is a result of mar¬ 
riage, Moreoyer, a woman’s right to dower, which is 
an incident of marriage, may seriously affect the interests 
of the relations, and may even deprive them of their in¬ 
heritance altogether.* It will, therefore, not be unprofit¬ 
able, in a treatise on Moohummudan inheritance, to set 
forth briefly the conditions under which marriage is 
lawful and effectual according to Moohummudan law . 

As marriage is a general right of mankind, and may 
be assumed to be allowable except when forbidden by 
law, it will be more convenient to define unlawful, than 
to define lawful, marriages. We shall therefore adopt 
this course, and we shall begin by enumerating what 
would be called in England the u prohibited degrees,” 
in other words, the degrees of relationship or connection 
by marriage which render the marriage of a man with a 
particular woman unlawful. 

Prohibited Degrees. —It is unlawful, then, for a 
man to marry hist— 

Mother. 

Father’s mother4 
Mother’s mother 4 

# Vide infra , Chap. xvii. 

f This list is collected from lied. ii. i. “ Section 1-7. 

X Probably also remoter female ancestors on either side, the 
word “ grandmother” being used, 
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Daughter and all other direct descendants. 

O 

Sister (and, presumably, C. sister and U. 
sister*). 

Brother’s, 0. brother's, and U. brother’s, 
. daughter. 

Sister’s, C. sister’s, arid TJ. sister’s, daughter. 

Pat. aunt (and, presumably, C. mid U. pat. 
aunt). 

Mat. aunt (and, presumably, &cV). 

Father’s pat. aunt (and, presumably, &e.). 

Father’s mat. aunt, (and, presumably, &c.). 

Mother’s pat. aunt (and, presumably, &c.). 

Mother’s mat. aunt (and, presumably, &c.). 

Similar relations (i.e. aunts) at higher stages, 
(and, presumably, &§.); 

Wife’s mother (whether the marriage with that 
wife have been consummated or not). 

Wife’s daughter (if the marriage with that 
wife have been consummated). 


* In the same passage, marriage with brothers’ arid sisters’ 
daughters is forbidden, and it is afterwards explained that this 
prohibition includes the daughters of 0. arid U. brothers and 
sisters ; consequently it may be assumed, d fortiori, that the pro¬ 
hibition of a sister includes 0. sisters and XJ. sisters. It may 
further be observed that the word indicating any particular re¬ 
lation (as brother, uncle, aunt, &c.) is generally used by the Moo- 
hunmradan writers as including the corresponding 0. and TJ. 
relations also. Between a man and the TJ. sister of his C. brother 
there is no prohibition. Hed. iii. i. 6. 
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Father's wife. 

Father’s father’s wife.* 

Mother’s father’s wife.* 

Son’s wife. 

Son’s son’s wife. 

Daughter’s son’s wife. 

Prohibitions for Fosterage. —It is stated, gene¬ 
rally, that whatever is prohibited in consanguinty is pro¬ 
hibited in fosterage, but it is expressly laid down that a, 
man may marry his sister’s foster mother, his foster 
sister’s mother, his foster sister’s foster mother, or his 
foster son’s sister, whereas he may not marry his sister’s 
mother (for she would be his father’s wife), nor his son’s 
sister (for she would be his wife’s daughter, and would 
therefore be forbidden to him except in the absence of 
consummation, which absence cannot exist heref). It is 
also laid down that a man may marry the sister of his 
foster brother4 It is, apparently, allowed that the 
general rule holds good with these exceptions (if they 


* Probably also tlie wives of remoter ancestors on either side, 
the words being “ the wife of his grandfather,” supported by a 
command of G-on, “ Marry not the wives of your progenitors.” 
Hed. ii. i. “ Section 6. 

t Hed. ii. i. “ Section”. 8; iii. i. 5. The word “ sister” in this 
portion of our text, cannot be limited, as elsewhere, to the mean¬ 
ing of “ sister of the whole blood,” 

| Hed. iii. i. 6. 
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may be called exceptions), but the following prohibi ¬ 
tions are stated in express terms* * * § :— 

Foster mother. 

Foster sister. 

Foster father's wife. 

Foster son’s wife. 

Foster mother’s husband’s sister. 

Father’s foster sister. 

A number of minute rules will be found in the 
Hedaya as to- what amounts to fosterage and the like; 
and it is laid down that the evidence necessary to esta¬ 
blish fosterage is that of two men, or of one man and 
two women, f it does not seem necessary to enter into 
further particulars on this subject, but the reader is 
referred to the portion of the Hedaya which treats 
of it. J 

Relative Prohibitions. —Besides the above simple 
prohibitions, there are several rules of relative prohibi¬ 
tion laid down, whereby a man is forbidden to marry 
a, woman by reason of her relationship to a person to 
whom he is already married. These rules will be next 
mentioned.§ 

A man may not be married to and cohabit with (at 


* Hed. ii. i. “ Section ”. 8; hi. i. 5, 6. 

f Hed. hi. i. 13. 

X Hed. ii. i.“ Section ” ; and iii. i. passim. 

§ The author has not seen the term “ relative prohibitions ” used 
elsewhere, hut it is submitted that it fairly describes the class of 
prohibitions to which it is here applied. 






the same time) two women who are sisters, nor may 
he cohabit with two sisters in right of possession (i.e. 
two sisters who are his slaves* ). But he may marry the 
sister of his female slave with whom he has not co¬ 
habited. After this, however, he must not have carnal 
connection with that female slave, even though he should 
never consummate his marriage with her sister; nor 
must he have carnal connection with the latter until 
he has rendered the female slave unlawful to him and 
relinquished his right of cohabitation with her by some 
means or other, such as emancipating her, or marrying 
her to another man.f If a man marry a sister of his 
repudiated wife, before the expiration of the edit of the 
latter (whether the divorce be complete or reversible), 
such marriage is unlawful, for it amounts to a marriage 
with two sisters at one time. J If a man should happen 
to marry two sisters by two contracts, and it is not 
known to which of them he was first married, a separa¬ 
tion from both must ensue.§ 

A man may not marry two women of whom one is 
aunt or niece of the other, || 


# Heel. ii. i. “ Section”. 9. 

t Heel. ii. i. “ Section ”, 10. This cannot be clearly understood 
unless it is remembered that, primarily, any man has a general 
right to have sexual intercourse "with his own female slave. 

X Hedii. i. “Section” 16. 

§ lied. ii. i. “ Section ”. 11. It will be seen, infra, 324, that a man. 
may sometimes be married, by a contract made by an agent, from 
which it follows that he may, unexpectedly, find himself married 
to two sisters. As to dower in such a case, infra, Chap. xvii. 

|| Bed. ii. i. “ Section ”, 12, 
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A. man may not marry two women so related to one 
another that, supposing each, in turn, to be a man, a 
marriage between such a man and the other woman 
would be illegal. But it is said that there is no prohi¬ 
bition where a marriage would be lawful on one of the 
two suppositions, though unlawful on the other; thus 
there is no prohibition with respect to a woman and her 
step-daughter; for though, if the step-daughter were a 
man, such a man could not marry the other woman (she 
being his father’s wife), yet, if the step-mother were a 
man, such a man, it is said, might lawfully marry the 
other woman. This reason, however, would seem to be 
somewhat questionable : and a better reason is given, 
viz. that there is here “ no affinity, either by blood or 
fosterage.” * 

Kules of Equality. —In connection with the rules of 
prohibition arising from relationship and similar causes, 
it may be desirable to mention the rules of what is 
technically called “equality” in marriage. It is laid 
down that regard is to be had in marriage to equality 
ikafat) between the husband and wife; but this is in¬ 
terpreted to mean that the husband must not be inferior 
to the wife, and there is no objection to the converse kind 
of inequality, for it is considered that a woman of high 
rank and family would abhor society and cohabitation 
with a mean man, but that a man, on the other hand, is 


* Hed. ii. i. “Section”. 13,14. As to the marriage of a step¬ 
father with a step-daughter, which is, it would seem, not always 
lawful, vide supra, 294. 
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not degraded by cohabitation with a woman who is his 
inferior. If a. woman contract an unequal marriage, her 
guardians have a right to separate the husband and wife, 
so as to remove the dishonour that they might other¬ 
wise sustain by it.* It may probably be assumed from 
the way in which this doctrine is stated, that there is 
no absolute prohibition for inequality, and that, subject 
to its being thus voidable by the guardians, an un¬ 
equal marriage may be considered valid. 

The points in which equality in marriage should exist 
are tribe or family, religion, freedom, character, for¬ 
tune, and trade or profession. t Such, at least, is the 
general rule laid down ; but it can only be accepted sub¬ 
ject to the following explanations; and it may be added 
that some of the rules are so vague, and the opinions 
relating to them so conflicting, that it seems impossible 
that they can be carried out in tota, though, as they in¬ 
volve some important considerations and matters of 
principle, we have thought it undesirable to omit to 
enumerate them. 

As to tribe or family, any t wo persons belonging to the 
Kooraish tribesf are considered equal (though they may 
not be of the same tribe), with this exception, stated by 
Muhammed (and apparently admitted), that a pre-emi¬ 
nence exists eC where the same is notorious,” as in the case 
of the House of the Khalits, Again: Arabs generally, that 


* Hed. ii. ii. “ Section ” (first). 1, 2 ; vide also ii. li. 2. 
f Hed, ii. ii. “Section” (first). 3-8. 

x The descendants of Nazir, or of Kihr, according to different 
authorities, ibid. 
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is, those who deri ve their descent from a stock anterior to 
that- of the Kooraishees, are considered equal among them¬ 
selves (but, presumably, inferior to the Kooraishees), 
with the exception of the Binno Bah ala tribe, which, 
being notorious throughout Arabia for every kind of 
vice, is considered inferior to all other Arab tribes.* 
With regard to religion, it may probably be assumed 
that any man who is not a Mussulman is considered in¬ 
ferior to a woman who is a Mussulman.f Mawalees, 
that is to say Ajims, who are neither Kooraishees nor 
Arabs, are considered, generally, to be equals to one 
another, as being all Mussulmans. And an Ajhn 
whose family have been Mussulmans for two or more 
generations is equal to one descended (presumably en¬ 
tirely) from Mussulmans. But an Ajim who is the first 
M ussulman of his family is inferior to a woman whose 
father is a Mussulman; and an Ajim who is himself, or 
whose father is, the first Mussulman of his family, is, 
according to Abu Hanifa and Muhammed, inferior to a 
woman whose father and grandfather are Mussulmans. 
Abu Yusuf dissents partly from this doctrine, main¬ 
taining that an Ajim whose father is a Mussulman is the 
equal of a woman whose father and grandfather are 
Mussulman s. J; 

# Hed. .ii. ii. “ Section” (first). 3. 

f This seems to result, by d fortiori reasoning, from what 
follows. 

t H ec L ii. ii. “Section” (first). 4. It may, no doubt, be as¬ 
sumed that by grandfather is here meant “ father’s father.” An 
Ajim, or Ajmee, is a Persian ; or, in a wider sense, a native of any 
country other than Arabia.—Hed. xxxiii. 10, note. 
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As to freedom, it seems clear that a male slave is in¬ 
ferior to a free woman. And, with respect to persons 
who are free, but who have been slaves or who are 
descendants of slaves, the rules are stated to be the 
same in all particulars as those above given relating to 
religion.* But it is clear that there is no absolute rule 
interdicting the marriage of a free woman with a slave, 
for, in a later passage of the Hedaya, we find such a 
marriage alluded to as valid.f 

With regard to character, the rule is, perhaps neces¬ 
sarily, rather vague. The author of the Hedaya, fol¬ 
lowing Abu Hanifa and Abu Yusuf, considers that there 
must be equality in piety and virtue, as a woman suffers 
scandal and shame from the profligacy of her husband, 
Muhammed is of opinion that positive equality in such 
matters is a question of religion, to which rules regard¬ 
ing mere worldly matters do not apply. He allows, 
however, that the want of equality may be established 
by base or degrading misconduct, such as appearing 
naked or intoxicated in the public streets, by which a 
man may have incurred derision and contempt4 There 
would seem to be little or no practical difference between 
these opinions, which may perhaps be summed up thus: 
that minute comparison in such matters is impracticable, 
but that gross and notorious impropriety of conduct is 


* Heel. ii. ii, “ Section” (first). 5. 

f Hed. ii. iv. 18 ; and infra, 334; vide also infra, 303, 331. 
X Hed. ii. ii. “ Section ” (first). 6. 
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a’ sufficient ground for holding the bar of inequality to 
exist. 

As to fortune, it is required that the man should have 
enough for maintenance and for discharge of that por¬ 
tion of the dower called moajil , or prompt, which it is 
customary to give immediately on the marriage. Abu 
Hanifa and Muhammed hold that even this is not suffi¬ 
cient if the woman is possessed of large property, but 
that the man’s fortune should be “ considered in general 
(without regard to any particular ability’'). Abu Yusuf, 
however, considers even less than this sufficient, main¬ 
taining that the husband need only have enough to 
maintain Ms wife, without any regard to payment of 
dower. It is doubtful what is to be considered a suffi¬ 
ciency for maintenance, some holding that the ability to 
support the wife for a month is enough, while others 
maintain that there should be ability to support her for 
a year.* 

The opinions as to trade or profession are conflicting, 
and the authors of the Hedaya seem to feel some doubt 
whether the rule of equality is to be observed in this 
respect. It is, therefore, unnecessary to say more on 
the subject here ; but the reader will find the opinions, 
such as they are, in the paragraph relating to this sub¬ 
ject in the Hedaya, from which it would appeal*, among 
other things, that barbers, weavers, tanners and other 


* Hed. ii. ii. “Section ” (first). 7. As to dower, generally, vide 
infra , Chap. XVII. 






workers in leather, and scavengers, are considered in¬ 
ferior in the social scale to merchants, perfumers, drug¬ 
gists, and bankers.* 


The following doubtful, points, more or less connected 
with the rules of equality, are worthy of notice:— 

As to freedom, Abu Hanifa and the “ two Elders ” 
maintain that if a father contracts, his infant child 
(whether male or female) to a slave, it is lawful, unless 
it can be shown that the father, who may naturally be 
supposed to have been seeking in some way the advan¬ 
tage of his child, has, in fact, had no particular advan¬ 
tage in view, but in such case the contract is null. Abu 
Yusuf and Muhammed consider it to be illegal under 
any circumstances.f 

As to fortune, if a woman contract herself in mar¬ 
riage, consenting to receive a dower of much smaller 
value than her “proper” dower, Abu Hanifa is of 
opinion that the guardians may oppose the marriage 
until the husband shall agree to the payment of a com¬ 
plete “ proper” dower, or to a separation. Abu Yusuf 


■* Hed. ii. ii. “ Section ” (first). 8. The circumstance that par¬ 
ticular trades and occupations are handed down from generation 
to generation in the East more persistently than in our own 
country, may account, in a great measure, for the more marked 
distinctions which appear, in regard to social status, between 
persons devoted to the various kinds of commercial pursuits. 

f Hed. ii. ii. “Section” (first). 11. It must be observed that 
the instance of an infant son is not a question of equality, as 
that doctrine relates to inferiority, not superiority, of the male; 
vide sUjpT&y 298, 299. 

f 
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and Muhammed take the opposite view.* Again: if a 
father or grandfather contract an infant female, agreeing 
to a very inadequate dower, or contract an infant male, 
agreeing for a very extravagant dower, Abu Manila con¬ 
siders such contract lawful, but Abu Yusuf and Mu- 
hammed, though admitting, apparently, this right in a 
moderate degree, consider the contract illegal if the in¬ 
adequacy or extravagance (as the case may he) is so 
great as to be “ very apparent.” All are agreed that it 
would be unlawful if any but the father or grandfather 
made the contract.t 

Miscellaneous Prohibitions.— Besides the above- 
mentioned prohibitions, there are some others depending 
on particular circumstances of a miscellaneous character. 

Thus, adultery, fornication, and some other kinds of 
indecent acts with a woman, make it unlawful for the 
man who commits them to marry that woman’s mother 
or daughter. J 

A man may not marry his own female slave, nor may 
a woman marry her male slave, because marriage was in¬ 
stituted with a view that the fruit might belong equally 
to the father and the mother; and therefore if is not 
right that offspring should thus be divided between the 


* Hed. ii. ii. “Section ” (first). 9. As to guardians, vide infra, 
315, Ac.; 319, Ac. 

t Hod. ii. ii. “ Section ” (first). 10. As to the rights of the 
father and grandfather as guardians, vide infra , 319. 

X Hed. ii. i “Section”. 15, where the reader will find the sub¬ 
ject treated in greater detail. 
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master and the slave,* * * § And a man already married to 
a free woman may not even marry the female slave of 
another person.f If the last kind of marriage take 
place during the edit of complete divorce of the free 
wife, it is void according to Abu Hanifa; but accord¬ 
ing to Abu Yusuf and Muhammed it i3 valid4 

A Mussulman may not marry a, majoosee woman or 
a pagan woman, nor may he marry a sabean woman 
if she worships the stars and does not believe in any 
of the divine scriptural revelations, for such a sabean 
is considered to be an idolater. § 

A man may not marry a woman taken in war, being 
pregnant at the time of her capture, “ because the pa¬ 
rentage of her foetus is ascertained ” ||; and he may not 
marry a woman pregnant by whoredom, u if the de¬ 
scent. of the foetus be known and established.” 

An usufructuary marriage, i.e. where a man says to 
a woman, u I will take the use of you for such a time 
for so much,” is void; so also is a temporary marriage 


* Hed. ii. i. u Section 17. 

t Hed. ii. i. “ Section ”, 24 ; ii. vi. 3. As to marriage with a 
free woman when already married to a slave, vide infra, 308. 

t Hed. ii. i. “Section”. 25. 

§ Hed. ii. i. “Section”. 19-21. A majoosee, or majoos, is a 
parsee, or fire-worshipper, Wi'ls. Gloss.; a pagan, a polytheist, Hed. 
ibid; as to sabeans (or sabians), vide Encyclopaedia Metropolitana, 
title “ Sabaeans.” 

|| Hed. ii. i. “ Section”. 30. A note in the Hedaya gives as a 
reason, that the foetus must proceed from some of the enemy; but 
no authority is given. 

if Hed. ii. i. “ Section”. 29. 
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(e.g. a marriage for 10 days) whether for a short or for 
a long time, for such a marriage is of the same nature 
with an usufructuary marriage.® 


A marriage with the am walid of another man, when 
the am walid is pregnant by such other man, is void, 
and therefore’ if a man contract his pregnant am walid 
to another man, such contract is void, because the 
parentage is established in the owner, f 

A free man may not have more than four wives at 
the same time, whether free or slaves. If a free man, 
having four wives, repudiate one of them, it is un¬ 
lawful for him to marry any other woman during that 
wife’s edit, whether the divorce be complete or rever¬ 
sible. A slave may not have more than two wives. $ 

It would seem that it is the duty of the Kazee to 
separate persons who are ’joined by a prohibited mar¬ 
riage, for the Hedaya alludes to his performing such a 
duty. And, although such a marriage is frequently 
alluded to as being “ null,” so as to induce a conjecture 
that it is, generally, in the language of English law, 
not merely voidable but actually void, it is nevertheless 
certain that it is not entirely without effect during its 
continuance. Thus we shall see hereafter that, under cer¬ 
tain circumstances, a woman whose marriage is in valid 


* Heel ii. i. “ Section 33, 34-. 

f Hed. ii. i. “ Section 81. For definition of “ am walid,” vide 
supra, 171, note, 

l Hed. ii, i. “ Section”. 26-28. As to edit of divorce, vide Hed. 
iv. xii. 
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will nevertheless be entitled to dower. And it is laid 
down that, after a separation on account of an invalid 
marriage, the woman must perform her edit if there has 
been carnal connection, such edit to commence from 
the date of the separation, and not from that of the 
carnal connection. It may not be unimportant, in con¬ 
sidering this subject, to observe that the words “ sepa¬ 
ration ” and u divorce ” do not necessarily involve the 
pre-existence of a valid marriage.* * * § If there be a child 
bora, it is deemed, generally, to be the child of the man, 
as if* born in a valid marriage, the only peculiarity being, 
that, in applying the rules as to length of pregnancy, 
regard must be had to the time of the first sexual in¬ 
tercourse, not to that of the invalid marriage, f 

Marriages not Prohibited. —It may, as remarked 
above, be assumed generally that marriage is lawful 
when not expressly stated to be unlawful4 But the 
author of the Hedaya has thought it necessary to par¬ 
ticularize a few special kinds in which, it may be pre¬ 
sumed, he thought a doubt might otherwise arise, and 
it will be best to mention these before going farther. 

Although, as above mentioned, a man may not be 
married to two sisters at the same time,§ he may marry 


* Vide infra, 330, 331. 

t Hed. ii. i. “ Section ”. 35; ii. iii. 25-28. As to edit of 
divorce, vide Hed. iv. xii.; as to rules respecting length of preg¬ 
nancy, vide supra, 150. 

X Supra, 293. 

§ Vide supra, 296, 297. 

/ 
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a sister of his repudiated wile ; but he must not do so 
until the expiration of the edit of the latter, whether 
the divorce he complete or reversible.* 

A Mussulman may marry a kitabee woman, whether 
she be free or a slave. And he may marry a sabean 
woman who believes in the scriptures and professes 
faith in the prophets, t 

A man or woman may marry while a mohrim ; in 
other words, may marry during the Hiram of pilgrimage. 
And if a male mohrim contract in marriage a woman 
to whom he is guardian, such contract is valid. J 

It has been seen above that it is unlawful, under cer¬ 
tain circumstances, for a free man to marry a female 
slave. Generally, however, he may do so, and that 
whether she he a Muslima (i.e. a Mussulman woman) or a 
kitabeea, and whether he be able to maintain a free 
woman and pay her dower or not; and, when already 
married to a slave, he may marry a free woman, though, 


* Hed. ii. i. “Section”. 16. As to edit of divorce, vide Hed.hr.xii. 
f Hed. ii. i. “Section”. 18, 21. A kitabee is a common name 
for a Christian and a Jew, both being believers in the lotah, or 
book; in other words, believers in the Old Testament, vide Hed., 
Prel, Discourse, xi,; and Wils. (1-loss. The reader must not confuse 
this word with “kitabat,” which is defined, supra, 170, note; the only 
connection between the words is their origin, both being derived 
from “ kitab,” a book or writing. As to sabean, vide supra, 305, 

note. 

+ Hed. ii. i. “ Section ” 22. A mohrim is a pilgrim, while he 
remains at Mecca; the ihram of pilgrimage, the period during 
which he remains there ; ibid , notes. 
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fis seen above, he may not marry a female slave when 
already married to a free woman.* It is clear, also, 
that a free man may marry a mokatiba, a modabhira, or 
an am walid.f 

Generally, according to Abu Hanifa and Mu hammed, 
a man may marry a woman who is pregnant by whore¬ 
dom, but he must not cohabit with her until after her 
delivery. According to Abu Yusuf, however, such a 
marriage is invalid.; and it is invalid by general assent 
“ if the descent of the foetus be known and established,”£ 
If the woman be not pregnant, but only known to be 
guilty of whoredom, it would seem that there is no ille¬ 
gality in the marriage; but nevertheless, according to 
Muhammed (differing from the “two Elders”) it is 
“ laudable ” that the husband should have no sexual in¬ 
tercourse with her until after her purification from her 
courses. § 

If a man have sexual intercourse with his absolute 
slave, and afterwards contract her in marriage to another 
man, such contract is lawful, || but according to Miiham- 
med (differing from Abu Hanifa and Abu Yusuf) it is 


# Vide supra, 305. 

f Hed. iii. i. 23; ii. vi. 3. As to the question whether a man 
may contract his infant son to a female slave, vide supra, 303. 
For definitions of mokatib, modabhir, and am walid, vide mjrra,, 
170, 171, notes. 

X Hed. ii. i. “ Section”. 29. Gonf. marriage with pregnant 
female captive, supra, 305. 

§ Hed. ii. i, “ Section \ 32. 

|| Ibid. 
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u laudable ” for the husband to abstain from carnal con¬ 
nection with her until one complete term of her courses 
shall have elapsed.* * * § If a man contract his am walid, 
not being pregnant by him, to another, such contract is 
valid, though it is otherwise, as seen above, if she be 
pregnant by him.f 

If a man marry two women by one contract, one 
being a person whom it is lawful, and the other a person 
whom it is unlawful, for him to marry, the marriage 
with the former, holds good, but the marriage with the 
other is void 4 

A dumb person may make a valid marriage, if he be 
capable of writing intelligibly, or of making intelligible 
signs. § 

The youth of a female, even if she be a mere child, 
appears to be no bar to a valid marriage, for it is shown 
incidentally that a man may be lawfully married to a 
sucking child. || 

The Marriage Contract.— -Marriage is “effected 
and legally confirmed ” by a contract, and a man may 
marry more than one woman by one and the same con¬ 
tract. A. contract of marriage consists of a u declara¬ 
tion ” or speech proceeding from one of the contracting 


• Hed. ii. i. “Section”. 32. 

f Hed. ii. i. “Section”. 31. As to pregnant am walid, vide 
supra, 306. For definition of am walid, supra, 171, note. 

X Hed. ii. i. “ Section ”. 35. As to dower in such a case, infra, 
Chap. XVII. 

§ Hod. liii. “ Chapter the Last,” 2. 
ij Hed. hi. i. 12. 
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parties, and a “ consent,” or speech in reply to the de¬ 
claration, proceeding from the other. The declaration 
and the consent must not be in the present tense, but 
they may both be in the preterite, or one in the impe¬ 
rative and the other in the preterite. * The contract 
may be made by the use of the actual word nikkah 
(marriage); thus, the woman may say, “I have mar¬ 
ried myself to you for such a sum of money,” and the 
man may reply, “I have consented.” It is not neces¬ 
sary, however, that words literally expressive of mar¬ 
riage should be used, either of the words taziveej 
(contracting in marriage), hibha (gift), tamleek (con¬ 
signment), sadka (alms gift), or heeya (sale), being 
sufficient. Thus, if the woman say, u I ha ve contracted 
myself in marriage unto you,” u I have bestowed myself 
on you,” “I have consigned myself over to you,” U I 
have given myself as an alms unto you,” or u I have 
sold myself into your hands,” it will be a sufficient de¬ 
claration. But the use of any of the words ijara ( hire), 
ibahit (permission), ihlah (rendering lawful), areet (loan), 
or waseeyat (bequest), is not sufficient, and a contract 
of marriage purported to be made with any of those 
words would be null and void; for the first four can¬ 
not operate as giving a right to the person, in other 
words a right to sexual intercourse, and the last is 


# i.e. not in the present; for the present, being expressed, in 
Arabic, in the same form as the future, would be ambiguous.* - 
Hed. ii i. 1 , note. 
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void, because it refers the execution of the contract 
to a period after the death of one of the parties, while 
a contract of marriage, even in express terms, is void 
if it refers to such periods 

A marriage contract, if lawful and valid in itself, is 
not rendered unlawful or invalid by a nugatory or un¬ 
lawful condition being comprehended in it, e.g. an 
agreement to give wine or a hog as dower.f Thus, 
also, if a man make a lawful and a prohibited marriage 
by the same contract, the contract holds good as to the 
former, though it fails as to the latter, marriage. J On 
a similar principle, it seems clear that a marriage will 
not be invalidated by the breach of a lawful condition, 
e.g . that the husband will not take the wife away from 
her own city.§ 

An adult female, free and of sound mind, equally with 
a male, may enter into a marriage contract without the 
authority of any other person, and that whether she 
be a virgin or a siyeeba. || And, in a similar spirit, it 
is laid down that an adult virgin cannot be forced into 
marriage by her guardian without her own consent. •J 


* Heel. ii. i. 1. 

f Hed. ii. iii. 23. Secus as to contracts generally, vide Hed, 
xxri. iii. u Section ” (second). 6. 

X Hed. ii. i. “ Section 35. As to dower in such a case, vide 
infra. Chap. XVII. 

§ Hed. ii. iii. 20. As to dower in such cases, vide infra, Chap. XVTL 
J( Hed. ii. ii, 1, 3. For definition of “ eiyeeba,” vide infra , 317. 
f Hed. ii. ii. 3. 
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The marriage contract of a male Mussulman with a 
female of the same religion is not lawful unless ef¬ 
fected in the presence of two male, or one male and 
two female, witnesses.* Such witnesses must be free, 
adult, of sound mind, of mature age, and Mussulmans; 
but it is not necessary that they shall be u of established 
integrity,'” (for a fasik\ is a competent witness,) nor 
that they should be persons who have never suffered 
punishment as slanderers. Blind persons and children 
of the parties are competent witnesses; and, in the case 
of a man desiring an agent to contract his infant 
daughter in marriage to a third person, and the latter 
doing so on the spot, in the presence of the father, the 
agent is a competent witness, so that only one other 
witness is required, for in such case the father is con¬ 
sidered to be the contractor; but, if the father go away 
before the actual execution of the contract, the agent is 
the contractor, and cannot be a witness. Similarly, if a 
father matches (i.e. contracts) his adult daughter, at her 
desire, he may himself be a witness if she be present 
(for, in such case, it may be presumed, she will be con- 


* This is in conformity with the general law of evidence, vide 
Hed. xxi. i. 8; and it will be well, to remember that, although 
there may be two females instead of one of the males, there may 
not be four females instead of the two males, ibid . 

t We have not found any definition of this word in the Hedaya 
itself. Mr. Hamilton translates it “ unjust person,” but suggests 
that it has rather the meaning of a person who “ neglects decorum 
in his behaviour and dress, and such other inferior points .”—Vide 
Hed. ii. i. 4, note; xxi. i. 9, note. 
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sidered the actual contractor), but if she be absent he 
will not,* 


If a Mussulman marry a female infidel subject, ac¬ 
cording to Abu Hanifa and Abu Yusuf (differing from 
Muhammed) the evidence of two male infidel subjects 
is sufficient.+. 

Evidence is an essential condition to marriage, the 
Prophet having said, u No marriage is good without 
evidence and, consequently, an opinion which was 
put forward by Malik, that notoriety, without positive 
evidence, is sufficient, is erroneous, $ according to the 
doctrine of the Hamfites.§ 

The question, how far a decree of the Kazee made 
upon evidence adduced by a woman in support of 
an allegation of marriage with a particular man can 
give such woman the status and rights of a wife, and 
thus supply the place of a contract, when no contract 
has actually been made, has been a subject of much 
dispute; and the authorities are so conflicting that it 


# lied. ii. i. 2-4, 6. The qualifications of witnesses of a mar¬ 
riage must be carefully observed, as the rules are more liberal 
than with respect to witnesses in other matters. The evidence of 
a slave, however, is generally invalid, as he is not competent to act 
in any respect sui juris. i 

f Hed. ii. i. 5. As to what are “ infidel subjects,” or zimmees, 
vide supra, 222, note. 

X Hed. ii. i. 2. But as to the modern views on presumption of 
marriage, vide infra, 341, 342. 

§ It will be remembered that Malik was the founder of another 
sect, vide supra, .Preface. 
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would be of little use to record the several opinions 
here. The reader who is curious on this subject is re¬ 
ferred to the Hedaya.* 

Contract by Guardian : A dult Female.— Although, 
as above-mentioned, an adult virgin cannot be forced 
into marriage by her guardian without her own consent,f 
yet it. would seem that it is very common for the con¬ 
tract to be made through the medium of the guardian. 
The following rules have accordingly been laid down in 
order to determine what is, in such cases, a sufficient 
consent. 

When the father, or a brother, or uncle., of an adult 
virgin, being her guardian, and “ being the person em¬ 
powered to engage in the contract,” requires the consent 
of the virgin either by his own mouth or by a mes¬ 
senger, if she smile, laugh, or merely remain silent, it 
may be taken as a consent, and weeping may be 
taken as a refusal, for her modesty may naturally pre¬ 
vent her from speaking. But it is justly remarked that 
laughing may be a token of jest or derision, and that 
weeping, unless accompanied with noise and lamentation, 
may not be a sign of disapproval. It seems clear, there¬ 
fore, that the significance of such tokens must depend on 
the general conduct and demeanour which accompanies 


* Vide Hed. ii. i. “Section”. 36. 

f Hed. ii. ii. 3, and vide supra, 312. This would seem to he true 
also of a siyeeba, or woman who is not a virgin, since rules for her 
consent are given a little later, vide infra , 31/. It would seem, 
however, not to apply to a lunatic woman, vide infra , 318. 
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them. If the consent be asked by a person who is not 
her guardian, or by a wake bayeed (or guardian more 
distantly related than her father, brother, or uncle), a 
spoken consent is necessary; for here the silence may 
arise from shyness in the presence of such a person, and 
not from her feeling of modesty in consenting to the 
match. But it must be understood that if such other 
person be merely acting as the messenger of a nearly 
related guardian (i.e. father, <&c.), the same rules hold 
as if the father, &c., himself required the consent.* 

If the guardian of an adult virgin, being, as such, the 
person empowered to contract her in marriage, contract 
her to another man without her knowledge, the same 
rules as to consent apply as in the case above-men¬ 
tioned of her consent being asked by a father, &c.; but 
if a person who is not her guardian so contract her, the 
consent must be actually spoken, f 

In all the above cases, cc the proposed husband must 
be particularly named and described, so as to enable her 
to form some idea of him, whereby to ascertain her 
liking or dislike; but it is unnecessary to name or spe¬ 
cify the dower,” for dower is not essential, and marriage 
may even be effected without any dower at all. If the 
person who conveys the intelligencef to her is neither 


* Hed. ii. ii. 4 
f Ibid. 

X This is the actual word. It means, presumably, the “de¬ 
claration” of the proposed husband, which may reasonably be 
described as “ the intelligence ” of his being willing to marry. 




CONTRACT BY GUARDIAN : ADULT FEMALE. 317 

■ . 

an agent nor guardian, nor a messenger from the guar¬ 
dian, such intelligence must be conveyed either by two 
persons, or, according to Abu Hanifa, by one person of 
good repute. If, however, the person who conveys such 
intelligence is a messenger from the guardian, there *3 
no rule either as to number or as to integrity.* 

For the above purposes, a woman is considered a 
virgin, notwithstanding that she may have lost the signs 
of yirginity by leaping or any other exertion, or by 
a wound, or by frequent repetitions of the menses. 

If a guardian propose a marriage to a siyeeba, i.e* u a 
woman with whom a man has had carnal connection, 
there can be no consent without her actually speaking, 
for she has not the same pretence to silence or shyness 
as a virgin, f 

Notwithstanding the above definition of a siyeeba, it 
is maintained by Abu Hanifa that a woman is still to 
be considered a virgin, for the purpose of her silence 
being an acquiescence, even if the signs of virginity have 
been effaced by fornication, so long as she has not 
abandoned herself to fornication; for, if she have not so 
abandoned herself, she is still a virgin in the eyes of the 
world, and is therefore distinguishable from a woman 
who has lost her virginity by an “ erroneous or invalid 
marriage.” Abu Yusuf and Muhammed, however, 


# Hed. ii. ii. 4. 

f Hed. ii. ii. 5. The words “ with whom a man,” &c. might 
perhaps be supposed to indicate the man with whom the mainage 
is proposed; but the context shows that any man is meant. 
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maintain, the opposite view, and hold that every woman 
who has committed fornication is a siyeeba.* 

If a dispute arise as to a woman having given her 
implied consent by silence, as if a man say to her, “You 
have heard of your being contracted to me by our 
friends, and remained silent,” and the woman answer, 
“ No, 1 refused you,” or “ I dissented,” the woman’s 
assertion “ is to be believed,” and she is to be considered 
defendant in a suit for establishing the marriage. If no 
evidence be produced by the plaintiff, according to Abu 
Hanifa (Abu Yusuf and Muhainmed dissenting), she is 
not to be required to take an oath. But the fact of her 
silence may be established by evidence, and if such 
evidence be produced it would seem that it will prevail 
against her mere assertion.f 

It seems that a lunatic woman, even though adult, 
may be contracted in marriage by her guardian without 
her own consent; for we are told that, if such a woman 
have two guardians, one her son and the other her father, 
the “ authority of disposing of her in marriage,” ac- 


cording to Abu Hanifa anc 

l Abu ■ 

Y usuf (dissentiente 

# 

Hed. ii. ii. 6, 





t Hed. ii. ii. 7. This dispute is only part of a wider question, 
Abu Hanifa maintainin g, in opposition to Abu Y usuf and Muliarn- 
med, that a defendant is not to be required to take an oath (in 
other words, is not liable to have an immediate deeree against him 
if he refuse to take an oath) in claims respecting marriage, re¬ 
versal after divorce, rescindment in a case of aila, slavery, parent¬ 
age,, willa, punishment, or laan, vide Hed xxiv. ii. 4, 7 . 
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Muhammed), rests with the former and not with the 
latter. * 

The Hedaya does not tell ns fully what relations are 
entitled to the guardianship of an adult female ; but it 
seems probable, from what, can be gathered, that they 
are the same who would be entitled to be guardians of 
the same female if still an infant, f 

Contract by Guardian : Infant. —An infant of 
either sex (and, if a female, whether a virgin or not) 
may be contracted in marriage by an older relation, 
commonly called a “guardian.” The guardian of an 
infant is such infant/s lather, if living; if there be no 
father, the father's fatherJ; and, if there be neither 
father nor father’s lather, the person who, as the nearest 
paternal relation, would be entitled to succeed the infant 
under the law of inheritance, a nearer relation, as in the 
case of inheritance, being preferred to one more re¬ 
mote. In the. absence of any paternal relations, maternal 
relations, according to Abu Hanifa (dissentiente Muham- 


* Ked. ii. ii 21. The word “ adult” is not used in the para¬ 
graph referred to, but it is of course clear that an adult is meant, 
for an infant could not have a son old enough to be her guardian. 
It seems clear that the “ authority ” requires no consent on the 
part of the lunatic, as such a person is considered in law to "be 
incapable of acting for herself, and her consent would thus, evi¬ 
dently, be nugatory, vide Hed. ii. ii. 16. 

f As to the persons entitled to be guardians of an infant, vide 
next paragraph. 

X Probably the father's father h h. s., as the word “ grand¬ 
father ” is used. The words “ paternal kindred,” which are also 
used, are of course exclusive of the mother’s father, Ac. 
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med; dubitante Abu Yusuf ), may be guardians, pro¬ 
vided they are within the prohibited degrees, and of the 
same tribe or family. If there are several persons 
related in the same degree and qualified to be guardians, 
e.g. several brothers, and no nearer relation, they will 
all be guardians, and any one of such guardians may 
contract an infant ward without the authority of the 
others. * 

If the first natural guardian, in other words, the rela¬ 
tion who would, primarily, be guardian, should be in¬ 
sane, or absent and at such a distance as is termed 
gheebat-moonkatat, the same person will be guardian 
who would be guardian if he were dead, and that 
person may contract the infant. If there be no natural 
guardian at all, the authority of contracting the infant 
is vested in the Imam or the Kazee ; for the Prophet has 
said, “ Persons being destitute of guardians have a guar¬ 
dian in the Sultan/’ f 

If an infant female slave be manumitted, the rnawla 
by manumissionj stands in the position of a paternal 
relation of such infant, and, in respect of the right of 
contracting her in marriage, takes precedence of the 
maternal relations, though he comes after the actual 


# Hed. ii. ii. 8, 17 ; lii. vii. 11; and vide algo lii vii 33. 
f Hed. ii. ii. 19, 20. Gheebat-moonkatat is variously defined; 
some say ing that it means “ out of the track of the caravans ” ; 
others, “not visited by the caravan more than once in every year”; 
and others, “ any distance amounting to three days* journey.” 

J i.e. the manumittor or his residuary heir, vide supra, 164. 






paternal relations. * This is, mutatis mutandis , in analogy 
with the law of inheritance, for it will be remembered 
that the mawla of an enfranchised slave inherits, as 
“ residuary for special cause/ 1 after residuaries by birth, 
but before D. JLf 

A. slave, an infant, or a lunatic, cannot have autho¬ 
rity to contract an infant in marriage; and an infidel 
cannot have such authority with respect to a Mussulman 
infant, though he may have it with respect to an infidel 
infant. $ It seems that these disabilities are absolute, 
the contracting parties being persons incapable of per¬ 
forming a legal act, and thus distinguishable from a 
fazoolee, or “unauthorized person,” who is “sane and 
adult,” and therefore not incompetent in himself.§ 

When infants are contracted by their fathers or grand¬ 
fathers (which probably here means fathers* fathers), the 
marriage is absolutely binding, just as if it had been 
contracted by the parties themselves after arriving at 
the age of rnatur ity but if the contract be made by 
any other persons (even by the mother or the Kazee), 
its validity after maturity, according to Abu Hanifa and 


# Hed. ii. ii. 18. 

f Vide supra , 163. 

t Le. a child of two infidel parents, for if one parent be a Mus¬ 
sulman, the child must be brought up as a Mussulman; and if 
one of two infidel parents be converted, and then have infant 
children, those children are considered Mussulmans .—Vide Hed. 
ii. v. 5, and infra, 337. 

§ Hed, ii. ii. 16. As to contract by a fazoolee, vide Hed. ii. ii. 
“ Section 2 ; and infra, 326. 
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Mrhammed (dissentiente Abu Yusuf) depends on the 
option of the infant, who has a right to. decide whether 
the marriage shall he confirmed or annulled. The 
negative exercise of the option does no t, however, of itself 
annul the marriage, but the marriage, in case of such 
exercise, must he dissolved by the decree of the .Kazee.* * * § 
A separation made in this manner is not a divorce, for 
it may with propriety proceed from the wife in like 
manner as from the husband, while a divorce may 
not.f 

If a virgin thus contracted he silent when, after 
maturity, she first hears of the contract, her silence 
confirms the marriage, and her option is gone; but so 
long as she is not informed of the marriage her option 
continues. In the case of a siyeeba or a man, however, 
silence is not an exercise of the option, but it must be 
shown by the words “ I approve/’ or a I disapprove,” or 
by some action from which approval or disapproval 
may he inferred. Thus a man may exercise an approv¬ 
ing option by presenting to the wife her dower, or by 
cohabiting with her, and a siyeeba may do so by admit¬ 
ting the husband to carnal connection, or the like. The 
option thus described is sometimes called the u option 
of maturity,” J as distinguished from “ option of manu¬ 
mission,” which will be farther mentioned hereafter.§ 


* Hed. ii ii. 9, 10. 

f Hed. ii. ii. 14. 

| Hed. ii. ii. 11-13. For definition of “ siyeeba,’” vide supra, 317. 

§ Vide infra, 333. 







In harmony with the above rules, it is laid down that 
the option of maturity of a virgin is not protracted to 
the end of the assembly, that is, the breaking tip or dis¬ 
persing of the company of persons who are present at the 
time of her attaining maturity; for if she neither assent 
nor dissent in words, her silence destroys the option; 
but the option of a siyeeba or a man, not being liable to 
destruction by silence, may continue to the end of the 
assembly and even beyond it.* 

If a person properly contracted in marriage, as an 
infant, die before maturity, or die after maturity with¬ 
out a separation having taken place, the survivor i3 en¬ 
titled to inherit as husband or wife, as the case may be; 
for the marriage is valid until dissolved, and the dissent 
which would cause its dissolution cannot now be ex¬ 
pressed, so that the marriage, with all its mutual pri¬ 
vileges, is irreversibly confirmed. On the other hand, 
if an unauthorized person purport to contract an infant 
in marriage, and either the infant or the other party die 
before assent be duly expressed, the survivor cannot 
inherit, f 

Reciprocal Contract by Guardians. —Reciprocal 
contracts of marriage by guardians are lawful. Thus, 
if a man contract his daughter or sister to another man, 
on the condition that the latter bestow a sister or 


* Tied. ii. ii. 13. 

t Hed. ii. ii. 15. As to who are “ unauthorized persons/’ vide 
infra, 326. 


21 * 



m 

324 OF MARRIAGE. 

daughter in marriage upon the former, so that each 
contract is in return for the other, both contracts are 
lawful,.* * * § 

Guardians bound by Rules of Equality.— Guardians 
are directed to observe the rules of equality in contract¬ 
ing a marriage, and they are said to have power to 
separate persons who have married in defiance of those 
rules. Some account of these rales will be found in an 
earlier part of this chapter. + 

Contract ' by Agent .—Marriage may be contracted 
by the medium of a person employed and authorized by 
either of the parties concerned to act on his or her be¬ 
half; the authority so given (i wikalit-ba-nikhah ) may be 
called agency in matrimony, and the person so autho¬ 
rized, an agent in matrimony. $ An agent in .matrimony , 
may be either a man or a woman.§ It is quite clear 
that an agent may be empowered to find a wife, gene¬ 
rally, without reference to any particular woman, || and 
it may be assumed that he may, in like manner, be em¬ 
powered to find a husband generally. A person may 
be an agent and a principal at the same time, or may be 
an agent on both sides; and, in the latter case, there is 
no necessity for a separate declaration and acceptance, 


* Hod. ii. Hi. 16. 

f Hod. ii. ii. “ Section ” (first). 1, 2. For rules of equality, 
vide supra, 298. 

% Hed. .ii. ii. “ Section ” (second). 1, Ac. 

§ lied. ii. ii. “ Section (second). 2. 
j| Hed. ii. ii. “Section” (second). 3. 
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the wife, the property in the slave never vests in 

her.* 

Infidels, Aliens, Captives. —We come next to cer¬ 
tain special rules laid down as to the marriage of infi ¬ 
dels, in which traces will be seen of the general spirit of 
liberality and justice which is so often discernible in 
Moohummudan jurisprudence. It is true that there are 
also indications of a feeling of severity towards apos¬ 
tates, but such a feeling is by no means peculiar to 


It may be taken as a primary rule that infidels, 
generally, may contract marriages among themselves in 
their own way and according to their own rules, with¬ 
out complying with the Moohummudan law either as to 
the form of contract or as to the rules concerning 
prohibited degrees.! An apostate, however, whether 
male or female, cannot legally contract marriage with 
any person whatever, whether such person be a believer 
or an infidel. A male Mussulman, as we have seen, 
may not marry a majoosee, a pagan, or a sabeati who 
worships the stars and does not believe in any of the 
divine revelations, but he may marry a kitabeea, or a 
sabean who believes in the scriptures and professes 
faith in the prophets ; and it seems probable that, re- 


# Hed. ii. hr. 18. As to question whether a free woman can 
marry a slave, vide supra, 301; as to meaning of “ willa,” supra, 


f This may be gathered from Hed. ii. v. 1, 2. 
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* 

vei dng the sexes, the same rales of prohibition exist.* * * § 
It < oes not seem clear, however, whether, by similar 
rules of analogy, a Mussulman woman may marry a 
kitabee or a male sabean who believes in the Scrip¬ 
tures, &c. There are, indeed, some circumstances 
which seem to favour the presumption that she may not 
marry any person other than a Mussulman. It is stated, 
as we have seen, that a Mussulman may marry a kita- 
beea, but we clo not find any statement that a Mussul¬ 
man woman may marry a kitabee. Again, it is stated 
that if the husband of a Idtabeea becomes a Mussulman, 
the marriage continues, because it was legal ab initio; 
and here again there is nothing said as to the like case 
with the sexes reversed.! And, in two passages relating 
to the conversion of one of an infidel couple, a still un¬ 
converted wife is alluded to as a “ majooseea,” while a 
still, unconverted husband is designated by the general 
term a infidel.” | Lastly, in the rules of equality as to 
religion, an infidel male, generally, is assumed to be the 
inferior of a believing woman.§ On the other hand, 
there are passages, as seen, immediately below, in which 
the possibility of a Mussulman woman being married to 
an infidel seems to be alluded to or clearly implied. |j A 


* Hed. ii. i. “ Section”. 7-10; ii. v. 1, 4; and vide supra, 305, 
&c. For definitions of “ majoosee,” 'Ac., vide supra, 305, note, &c. 

f Hed, ii. y. 10 ; and vide infra, 338. 

X Hed. ii. t. 7, 8. 

§ Hed. ii, ii. “Section” (first), 4; and vide supra , 300. 
il Vide infra, 337. 
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act in a contract of marriage either as a fazoolee on be¬ 
half of both parties, or as a fazoolee on the part of one 
party while he himself is the other party. Consequently, 
it an unauthorized person were to purport to contract 
two absent persons before witnesses, the contract could 
never become valid. And, if an unauthorized man or 
woman say before two persons (i,e. witnesses) “ Be ye 
witness that I have married A.,” A. being an absent 
woman or man, the contract will be absolutely void, and 
no subsequent consent of A. will ever make it valid .* 
Under any circumstances, if' a man or woman contracted 
by a person not duly authorized by him or her should die 
without assenting to the marriage, it is clear that the 
marriage is absolutely void, and that the surviving con- 
tractee cannot inherit as a wife or husband.f 

In harmony with the above rules, it is laid down that, 
if a man contract a slave without the consent of the 

owner of such slave, the contract is lawful or void 

* 

according as the owner may afterwards approve or 
disapprove. | 

If an agent in matrimony, commissioned simply to 
procure u a wife,” purport to many his principal to two 
women by one and the same declaration, both marriages 
are unlawful, for both cannot be valid, the agent having 
authority to contract one only; and there is nothing to 


* Hed. ii, ii. “ Section ” (second). 2. 
t Hed. ii. ii. 15. 

t Hed. ii. ii. “ Section ” (second). 2. 
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show which is to have priority. A separation must 
therefore ensue in both cases.* But it may be clearly 
inferred, from the reasons given, that if one contract be 
made before the other, the latter contract will be void, 
and the earlier only be valid. 

If an agent, commissioned generally as above men¬ 
tioned, purport to contract his principal to the female 
slave of a third person,! the contract is valid according 
to Abu Hanifa; but Abu Yusuf and Muhammed con ¬ 
sider that it is illegal. The reasons on either side seem, 
in this instance, to have about equal weight; Abu Hanifa 
contending that a general commission must be deemed 
to leave the matter entirely in th e hands of the agent, 
while the two disciples argue that it must be presumed, 
in the absence of any expression to the contrary, that 
the constituent desired to marry, as is customary, a 
woman who was his equal, f 

If two men be uncle and nephew, it is lawful for 
the latter to contract the daughter of the former in mar¬ 
riage to himself. § It is not easy, at first sight, to see 
the meaning of this rule as connected with agency ; 
but the following considerations will perhaps explain it. 
It must be assumed, first, that the uncle is dead, for 


'* Hed. ii. ii. “ Section ” (second), 3. 

t It will be remembered that a man may not many bis own 
female slave, but may marry the female slave of another, vide 
supra, 304, 308. 

t Hed. ii. ii. “ Second ” (second). 8. 

§ Hed. ii. ii. “Section ” (second). 1. Eo doubt pat.uncle is meant. 
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otherwise, as his daughter’s guardian, he would himself, 
naturally, perform the contract, and an agent would not 
be required. If, now, the nephew were not related to the 
laxly, he could, of course, by her own authority, marry 
her to himself, under the general rule that a man may 
be agent and principal in matrimony at the same time,* 
On the other hand, if he were her relation and guar¬ 
dian without being her agent, he could contract her to 
a third person, subject to certain conditions which have 
been mentioned earlier, f The significance of this spe¬ 
cial rule would seem, then, to be this; that being her 
father’s nephew, and (it may be assumed that this is 
meant) her nearest paternal male relation and guar¬ 
dian, he may act in the several capacities of guardian, 
agent, and principal at the same time. 

Marriage of Slaves. —There are certain special rules 
relating to the matrimonial rights of slaves, as affected 
by the owner’s authority and right of property. Such 
of these as properly come in this place we next pro¬ 
ceed to mention. Such of them, however, as relate to 
dower will be found in the chapter on that subject$; 
and such as come properly within the general categories 
of prohibited, and non-prohibited marriages have been 
mentioned earlier in this chapter in treating of those 
subjects, and will not, generally, be dealt with again in 
this place. § 


* Vide supra, 324. f Vide supra, 315, &c, 

X Vide infra , Chap. XVII. 

§ Vide supra, 297, 301, 303, 304-306, 308, 309. 
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No person of either sex in ser vitude, whether an ab¬ 
solute slave, a mokatib, a modabhir, or an am walid, 
may be married without his or her owner’s consent. 
A nd, by analogy, a mokatib, though, by his contract of 
kitabat, he is able to acquire property, may not contmet 
his own male slave in marriage without the consent of 
his owner. But a mokatib or mokatiba (female moka¬ 
tib) may contract his or her own female slave without 
any consent from such owner, because dower, which is 
an acquisition, arises from such contract.* It would 
seem, however,' to follow from this reasoning that a mo- 
fuitib or mokatiba may not make such a contract with¬ 
out any dower, or on inadequate dower. 

It has been seen above that a marriage between a 
man or woman and his or her own slave is unlawful, f 
If a male slave marry without the owner’s consent, 
the subsequent assent of the latter will, it is clear, cure 
the normal invalidity of the marriage, whether the con¬ 
tract be made personally or by an agent. Such an 
assent will be implied if he say to the slave, “ Repudiate 
her by a reversible divorce,” for such a divorce cannot 
be supposed except where there is a marriage already 
executed; but if he say, e ‘ Divorce her,” or u Put her 
away, no assent is implied, for the terms u divorce ” and 
separation are applicable to the obstructing or resisting 


* Hed. ii. iv. 1-3. A.& to the meanings of “ mokatib,” « modabhir 
and “am walid,” vide supra, 170, 171, notes. As to subject of 
dower, generally, vide infra, Chap. X7II. 
f Hed. ii. iv. 4. Vide supra, 304. 







execution of the contract, as well as to the dissolution 
of a contract already executed. * 


It is the clear opinion of the author of the Hedaya 
(though it appears formerly to have been a subject of 
some controversy) that a person may contract his own 
absolute slave (whether male or female) in marriage with 
a third person, without any consent on the part of the 
slave. But he has not this power with respect to his 
mokatib or mokatiba.f We do not find it stated how 
the law stands in this respect as to a modabhir or mo- 
dabhira, but it would seem, on principle, that the doc¬ 
trine should be the same as with respect to a mokatib. 
A man may, however, contract his own am walid in 
marriage (unless she be pregnant) apparently without 
her consent, f When a female slave is once legally mar¬ 
ried (and it may be presumed, on principle, that this 
holds also with respect to a male slave), the purchase 
of the slave by another person does not annul the 
marriage.§ 

A man may contract his rnazoon in marriage with 
any woman, even though he (the mazoon) be a debtor; 
and in such case the wife, becoming a creditor of the 
mazoon in respect of her dower, is entitled, generally, 


* Hed. ii. ii. “Section” (second). 2; ii. iv. 6. 
f Hed. ii. iv. 10. As to what are mokatib s, modabhirs, and am 
walids, vide supra, 170, 171, notes. 

$ Hed. ii. v. 11. 

§ Hed. v. vii. 1. As to pregnant am walid, vide supra, 306. 
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to share with the other creditors the price of the mazoon 
when sold for payment of his debts.* 

If the owner of a female slave contract her in mar¬ 
riage, he is not obliged to send her to the house of her 
husband, for his right to her services still existsj but he 
must allow the husband to visit the wife at opportune 
seasons. If he permit the wife to live in the house of 
the husband, the husband is bound to give her subsist¬ 
ence and lodging, but, if he do - not permit it, the hus¬ 
band is under no obligation in this respect, for subsistence 
is a recompense for the matrimonial restraint, and such 
restraint, on the latter supposition, does not exist. The 
permission to live in the house of the husband does not 
destroy the owner’s right of property and usufruct in 
the slave, and he may therefore call for and require her 
legal service at any subsequent period, f 

If a female slave marry with her owner’s consent, 
and afterwards become free, she is at liberty to break off 
the marriage or continue it, whether her husband be a 
freeman or a slave; and, if she break it off, it is dis¬ 
solved ipso facto , without any decree. A mokatiba has 


* Hed. ii. iv. 8. See further particulars, m/m, 371. A mazoon 
( privileged or ‘ licensed ’ slave) is a slave who is permitted 
by his owner, either expressly or by implication, to do acts which, 
primarily, can only be done by a free person $ e.g. to purchase 
and sell; in which case his purchases and sales are valid, notwith¬ 
standing that he continues to be a slave.—Hed. xxxvi. 1. A slave, 
primarily, is incapable of all independent acts, except divorce, and 
(to a certain extent) acknowledgment. Vide Hed. xxxv. i. 1 7 9 
t Hed. ii. :iv, 9,10. 
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a similar option, presumably with the same result. The 
option here described is sometimes called the “ option of 
manumission.'’ In the circumstance of its operating 
without a decree, it differs from the “ option of matu¬ 
rity” mentioned earlier in this chapter,* and it differs 
from it also in these particulars, that the marriage can¬ 
not be annulled by mere silence, and that the right of 
option is protracted to the end of the assembly and is 
annulled by the rising of the assembly; but it is simi¬ 
lar to the option of maturity in this., that a separation 
resulting from it is not a divorce, f 

If a female slave, being adult, marry without her 
owner’s consent, the marriage, as already mentioned, is 
primarily invalid $; but, if she afterward a become free, 
the marriage is valid without her having any right of 
option; for she was competent to contract the marriage 
but for the bar arising from the owner’s right, and that 
bar is now removed, so that the case is the same as if 
she had given herself in marriage after manumissson,§ 

If a man cohabit with the female slave of his son, and 
she produce a child, and he (the father) claim it, the 
slave is his am walid, and he is answerable to the son 
for her value, but not for her dower. || But if, on the 




# Vide mjyra, 322. <&c. 
f Hed. if ii. 10, 13,14; ii. iv. 13. 

J Tide supra, 330. 

§ Hed. Ii. iv. 14. 

jj Hed. ii. iv. 16. In the first case the son loses Ms chance of 
marrying the slave, and thus obtaining her dower; bat in the 
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other hand, the son marry his female slave to the father, 
and she produce a child, the father is then answer able 
for her dower, and not for her value; her child is born 
free, and she is not an am walid. The reason of the 
freedom of the child is that if he were a slave his own 
brother would be his owner.* 

If a free woman, being the wife of a slave, should say 
to the owner of such slave, u Emancipate him on my 
behalf for a thousand dirms," and the owner should act 
accordingly, the marriage is annulled, and the wife ac¬ 
quires the right of willa with respect to the husband. 
In other words, her request, as it is accompanied by a 
consideration, amounts to her acquiring the property in 
him, and then, herself, emancipating him, while the 
momentary right of property in him, which makes him 
her own slave, renders the marriage null and void.f 
Abu Hanifa and Muhammed are of opinion (dissentiente 
Abu Yusuf) that the marriage will not be affected if 
no consideration is mentioned, and that the right of 
willa will be in the original owner; and their view seems 
to be just, having regard to the general doctrine that 
seisin is necessary to a gift, as distinguished from a sale ; 
so that, in this case, no seisin being transferred to 

— - ---- - - 

second case, .the marriage being made in a regular way, lie can sti¬ 
pulate for dower as usual. For definition of am walid, vide supra, 
171, note. 

* Hed. if iv. 17. 

f It will be remembered that a marriage between a. woman and 
her own slave is illegal, vide stipra, 804, 




for the words, u I have contracted ” will comprehend 
both.* From the circumstance that it has been thought 
necessary to state that one agent can bind both parties, 
it may be assumed that a marriage can be contracted by 
two agents, one appointed by each party, and that such 
is the general course.f 

The rules as to appointing an agent, as to an agent’s 
authority, as to who may be an agent, and the like, are 
very carefully laid down by Moohummudan lawyers, 
and there is no distinction, it would appear, between the 
general principles relating to an agent in matrimony and 
those relating to any other agent. It would be beyond 
the scope of this work to enter at length into the sub¬ 
ject of agency, and we must therefore refer the reader 
to the Hedaya.l It may be as well, however, to men¬ 
tion two practical rules of great importance; the first, 
that if two agents be appointed by the same person, and 
for the same purpose, one of them cannot, generally, act 
without the concurrence of the other; the second, that 
an agent cannot appoint another person to act for him, 
unless bis constituent either give his express consent, or 
desire the primary agent to “ act according to his wisdom 
and judgment.” § 


# Hed. ii. ii. “ Section ” (second). 1. As to the meaning of 
“declaration” and acceptance, or “consent,” vide supra, 310, 311. 

f And this view is enforced by what is said, infra, 320, as to a 
contract by two fazoolees, or unauthorized persons. 

% Vide Hed. xxiii. 

§ Hed. xxiii. ii. “ Section 4 1, 5. 
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The negotiator of a marriage, if he is really an agent in 
matrimony, or actual contractor, cannot, generally, be one 
of the witnesses ; but if the person whose marriage he has 
negotiated is an infant female, and her father is present, 
the father will be deemed to be the contractor, and the 
negotiator may be a witness,*' 

There are no special regulations as to the manner in 
which an agent in matrimony is to effect the contract, 
audit may be presumed, therefore, that the general pro¬ 
visions of the law of marriage, as laid down with re¬ 
spect to a marriage effected by the principals themselves, 
are generally applicable to a marriage effected by an 
agent. 

The following, however, are one or two rules laid 
down as to special cases that may arise. 

If a fazoolee, or “ unauthorized person/' in other words, 
a person purporting to be an agent in matrimony but not 
duly authorized, purport to contract a man or woman 
in marriage to another person, in the presence of two 
witnesses, f although the marriage is not valid a.b initio , 
yet it will become so by the subsequent consent of such 
man or woman. And the same will be the result, if the 
contract be made by two fazoolees, one for each party. 
But according to Abu Hanifa and Muhammed (dissert- 
tiente Abu Yusuf), one and the same person cannot 


* Heel. ii. i. 6. 

t It will be remembered that two male witnesses (or one male 
and two females) are necessary to the validity of a marriage con¬ 
tract, vide mpra, 313. 
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distinct statement of doctrine on this subject, if such a 
statement could be found, would, be of much value . 


Although, as seen above,* an infidel cannot be guar¬ 
dian to a Mussulman, he may be guardian to his own 
infidel children, and may contract them in marriage, f 
If either the father or the mother of children be a 
Mussulman, the children must be brought up in the 
Mussulman faith; and if either one or the other of an 
infidel couple become a Mussulman, and they have 
infant children, those children will be deemed to be 
Mussulmans. Similarly, if one of a married couple be 
of a superior, and the other of an inferior, sect of inti- 
dels, the children will be deemed to be of the superior 
sect ; e.g. if one parent be a kitabee and the other a 
majoosee, the children will be deemed to be kitabees.J 
If one of a married couple apostatize, a separation 
takes place; and, according to Abu Hanifa and Abu 
Yusuf, the marriage is annulled without any necessity 
for a decree of divorce, but according to Muhammed a 
decree can only be dispensed with when the husband is 
t he apostate. If the wife be the apostate, she has no 
claim to alimony, unless there has been consummation^ 
If the husband and wife apostatize together, and after¬ 
wards return to the faith together, the marriage is not 


# Vide supra, 321, 

t Red. ii. ii. 16; and vide supra, 321. 

t Red. ii. v. 5, 6. For definitions of “ kitabee” and <( majoosee,” 
vide supra, 308, 305, notes, 

§ Red, ii. v. 14. 
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annulled*; and this statement logically involves the 
doctrine that if they apostatize together it is not 
annulled. 


Generally, if an infidel couple, married according to their 
own laws, jointly embrace the faith, the marriage remains 
valid; thus, the marriage will remain valid, even though 
they were married without witnesses.f But if they are 
within the prohibited degrees (e.g. if a man have mar¬ 
ried his mother or daughter) the marriage is unlawful, 
and they must he separated. It is a disputed point 
between Abu Hanifa on the one hand, and Abu 
Yusuf and Muhammed on the other, whether, if the 
marriage was contracted during the woman’s edit from 
a former infidel husband, it continues valid or not. $ 

If' the husband of a kitabeea, from being an infidel, be 
converted to Islam, the marriage, of course, continues 
valid, for it would have been valid if originally made 
between a Mussulman and a kitabeea.§ Generally, how¬ 
ever, if one of an infidel couple be converted, and not 
the other, the conversion seems to lead to a separation; 
but there is a little uncertainty as to the exact working 
and limitation of this principle. If the parties be 


* Hed. ii. y. 15. 

t It will be remembered that two male, or one male and two 
female, witnesses, are necessary to a Moobimmiudan marriage, 
vide supra, 313. 

t Hed. ii. v. 1, 2. For enumeration of prohibited degrees, vide 
supra, 293, &c. For subject of “ edit,” vide Hed. hr. xii, 

§ Hed. ii. v. 10. As to original marriage with a kitabeea, vide 
supra, 308. 





INFIDELS; ALIENS; CAPTIVES, 339 

within the prohibited degrees, it is generally admitted 
that there must be a separation if both parties apply 
to the magistrate for it; but A bu Hanifa maintains, 
in opposition to the “two doctors,” that there will he 
no separation if only one applies. In ordinary cases, 
i.e. where they are not within the prohibited degrees, 
it is plain that the obstacle to lawful matrimony would 
be removed if the wife or husband who is still an in¬ 
fidel were to consent to embrace the faith. Accord¬ 
ingly, if a woman becomes a convert to the faith, and 
her husband is an infidel, or if a man becomes a con¬ 
vert, and his wife is a majoosee,* the magistrate, if 
the parties reside in a Moohummudan country, must call 
on the husband or wife, as the case may be, to embrace 
the faith, and if this is done, the marriage will con¬ 
tinue, but if not, the magistrate must separate them. 
According to Abu Hanifa and Muharnmed, the separa¬ 
tion is a divorce if it arise from the refusal of the 
husband, but not if it arise from that of the wife. In 
the opinion of Abu Y usuf, however, it is not a divorce 
in either cased’ If, on the other hand, the parties re¬ 
side at the time of the conversion, and continue to 
reside, in a foreign country, { the magistrate has, of 


* As to the possible significance of the employment of the 
general word “ infidel ” in one instance, and the word “ majoosee” 
in the other, vide supra, 836. 
t Hed. ii. v. 3, 7. 

t ft will be understood by the context that a non-Musaulinan 
country is meant, 
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course, no authority, and therefore it is impracticable 
for him to ask the husband or wife to embrace the 
faith; consequently, after the lapse of three terms ol the 
wife's courses, the wife becomes completely repudiated 
without any decree, and that whether the marriage has 
been consummated or not.* * * § If the parties reside in 
a foreign country, but the converted party afterwards 
remove into the Mussulman territory, a separation takes 
place, and it seems probable that, as in the previous case, 
no action is necessary on the part of the magistrate, for 

the same reason evidently applies.f 

When separation takes place in consequence of a hus¬ 
band’s conversion, the wife, if an alien, is not, generally, 
subject to any observance of edit. According to Abu 
Hanifa, the rule is the same when the wife is converted 
and the husband is an alien; but Abu Yusuf and 
Muhammed adopt the oposite view.J 

Xf an infidel married woman§ come out ol a foreign 
country into the Mussulman territory, and afterwards 
become either a zirnmee or a convert to the faith, she 
may marry; and, according to Abu Hanifa, no edit is 
req uired, but Abu Yusuf and Muhammed consider that 


* Hed. ii. v. 8. 

f Hed. ii. v. 11. 

x Hed, ii. v. 9. As to the case of a woman coming into the 
Mussulman territory, vide infra , next paragraph, <feo, ■ 

§ “ A woman ” in the Hedaya ; but she must he an infidel, or 
she could not be converted; and she must be married, or there 
would be no necessity to raise the question as to edit. 
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she must observe an edit,* * * § ' If she be pregnant, accord¬ 
ing to the better opinion, she may not marry till after 
delivery; but Abu llanifa* is of opinion that she may 
marry, though there must be no consummation till after 
delivery, f 

If a married couple be brought, as captives, out of a 
foreign country, the marriage continues ; but if either 
the husband or the wife be so brought without the other, 
separation takes place, and, if the wife be the person so 
brought, no edit is required. It is inferred from these 
rules that the circumstance of the parties residing apart 
in different countries is a cause of separation, while the 
circumstance of captivity, in itself, is not such a cause. 
And it is observed that the case of captivity differs 
from the ordinary case of a wife remaining in her own 
country while her husband resides as an alien under 
protection f in the Mussulman territory, which latter case 
is not. a cause of separation, for the husband’s ultimate 
intention is to return home, and there is therefore, vir¬ 
tually, no separation of abode.§ 

Before quitting the subject of marriage it may be as 
well to observe that the old Arabian works to which we 
have, had access contain little precise information as to 
presumption of marriage or as to the general subject of 
parentage. These practical branches of law have been 


* Hed. ii. v. 12. For definition of “ edit,” vide Bed. iv. xii. 

f Hed. ii. v. 13. 

| As to the meaning of these words, vide supra , 222, note, 

§ Hed. ii. y. 11,12. 
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the subject both of remarks in modern treatises, and of 
decisions or comments in the courts. The general con • 
elusions as to the first point would seem to be, that 
marriage and legitimacy may in some cases be presumed 
from general circumstances, without, direct proof of a 
marriage having taken place, and that, where marriage 
is shown to exist, a child born of the wife will be pre¬ 
sumed to be the child of the husband . Such questions 
appear, however, to depend rather upon the general 
principles of evidence than upon rules strictly belong¬ 
ing to the law of marriage. The author has, in his 
own forensic experience, known an English marriage, 
and consequent legitimacy, to he presumed by the 
English Court of Chancery, though no evidence of the 
actual fact of the marriage was forthcoming. In cases of 
this kind a court must be considered, it is submitted, riot 
to decide anything as to the law of marriage, but rather 
to assume, in order to avoid the risk of causing great 
hardship and injustice, that the law of marriage has been 
complied with. As to the latter point, it seems clear, 
according to modern opinions, that an illegitimate child 
will inherit from its mother and her relations, but not 
(unless the defect be cured by the acknowledgment of 
the father) from its father and his relations, being, 
indeed, considered to have no male parent.* And this 


* Vide Tag. beet. 1878, 120-126 ; where much of the more 
recent information on these subjects is collected. As to the first- 
mentioned subject, vide also Bail. M. L. I., 28-85. As to acknow¬ 
ledgment, vide supra, 180, 181; and vide also Hed. xxv. iii. 9; 
xxv. iii. “ Section ”, 1. 
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would appear to receive some corroboration from what 
has been said above as to a decree of bastardy in con¬ 
nection with the subject of imprecation. * 


* Vide supra, 188. 
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CHAPTER XVII. 

Of Dower. 

Dower, generally, 344.—Dower, Specified or Proper, 
348.—Proper, in place of Specified, Dower, 852. 
Disputes as to Amount of Specified Dower, 357. 
Retirement, 358.—Dower, Prompt or Deferred, 
361 .— Postnuptial Dower, 368 — Remission of 
Dower, 364.—Effect of Invalid Marriage, 367.— 
Posthumous Claims of Dower, 369.—Dower on 
Marriage of Slaves, 370.—Infidels, Aliens, Apos¬ 
tates, 372. 

Dower, generally. —A wife’s claim to mihr , or 
dower, as this word is usually rendered by Englisn 
writers, takes precedence of all claims by inheritance j 
and it is therefore important to state in what dower con¬ 
sists, and to consider the rules which relate to its 
amount, and to the time and manner in which it 


accrues, 
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Dower, in its general sense, is a sum of money, or 
other property, payable by a man to a woman on or 
after her marriage with him,* as a consideration for 
her person, in other words, for her consenting to allow 
him to have sexual intercourse with her. The husband, 
on his side, is entitled to the enjoyment of that for which 
he has bargained; and, consequently, if the woman 
apostatize before consummation of the marriage, so as to 
render the marriage unlawful*t she is not entitled to 
any dower whatever. If however, she die a natural 
death without consummation, the dower must be paid; 
probably because that is an event which is unavoidable. 
It is also laid down, however, that it must be paid if 
she commit suicide, the reason given for this apparently 
unjust rule being that, in worldly institutes (human 
law?), no regard is paid to an offence committed by a, 
person against himself, so that suicide is held to he the 
same as dying a natural death. J 

Dower is shown, by numerous allusions and illustra¬ 
tions, to be a debt; and, being, in most instances, at 
least, a debt of health, it takes effect, generally, pari 
passu with the debts of ordinary creditors. Conse- 


* There may, however, be dower by a stipulation made at * or 
the completion of the marriage contract ; and this, which we may 
call post-nuptial dower, will be mentioned infra, 363* 

f As to apostates, vide supra, 337, &c.; and vide infra , 374. 

. % Hed. ii. iii. passim ; ii. iv. 11,12. It will be seen hereafter 
that, if a woman is dead, her dower goes to her relations accord¬ 
ing to the' law of inheritance, vide infra, 346. 
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quently, it descends to the inheritors of the wife, and 
they may claim it from the husband, or from his estate 
after his death, though in one particular case, according 
to Abu Haiiifa, they have no claim.* It follows that, 
if the amount of the dower is sufficient to exhaust the 
whole property of the husband., neither his legatees nor 
his inheritors will get anything. 

It seems clear that, when a woman has once obtained 
seisin of her dower, her husband’s right in that of which 
it consists is entirely gone, and the wife has an abso¬ 
lute and unrestricted power of disposition over it; for 
we find that she may sell it to the husband himself for 
a consideration.f 

A woman’s guardian may become surety for her 
dower, whether she be adult or an infant; and in such 
case she may claim the dower either from the guar¬ 
dian or from the husband, and if she obtain it from the 
former, he may recover it from the latter. In the case 
of an infant, the father may take possession of the dower; 
but he has this right as parent, not as guardian, and there¬ 
fore he may not act thus in the case of his adult 
daughter. J 

It sometimes happens that disputes arise, whether 
articles sent by the husband to the wife axe intended 


* Hed. ii. iii. 30; ii. iii. 38 ; ii. iv, 4; ii. iv. 8; xxv. iii. 1; &c. 
As to the exception alleged by Abu Hanifa, vide infra, 369. 
f Hod. ii. iii. 30. 

J Hed. ii. iii. 19. 
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as presents, or are to be taken as part payment of the 
dower. Such matters must be decided by evidence; 
but in the case of victuals dressed for eating, the wife’s 
testimony is superior to the husband’s, as such things 
are usually given as presents; while in the case of wheat, 
barley, and, indeed, generally, the husband’s evidence is 
best. It has been observed, however, and the obser¬ 
vation seems just, that articles usually supplied by a 
husband to a wife, as shifts, robes, and veils, are not to 
be considered part of the dower, “ apparent circum¬ 
stances arguing against this.”* * * § 

If a claim of dower be brought against a husband, 
whether the wife claim an entire dower or only a half 
dower (as being due by reason of divorce without con¬ 
summation!), an oath must be tendered to him, and, if 
he refuse to take it, a decree will be made against him; 
but the marriage will not thereby be established, for 
that might affect the interests of other persons4 

If a father or grandfather (which here, probably, 
means father’s father), when exercising his right to con¬ 
tract his infant child (or grandchild, as the case may be) 
in marriage, agree to a, specified dower, which is inade¬ 
quate (in the case of a female) or extravagant (in the 
case of a male), the agreement will nevertheless be valid.§ 

* Hod. ii. iii. 40. 

f Vide infra , 348. 

X Hed. xxiv. ii. 9. As to disputes respecting fhe amount, &c,, 
vide infra, 357, &c. 

§ Hed. ii. ii. “ Section” (first). 10. As to the rights of fathers, 
&c., generally, in respect of contracting infant children, vide supra, 
310, &c. 
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Dower, as regards the manner in which the right to 
it arises, is of two kinds, specified, i.e. of stipulated 
amount; and proper or proportionable {misl), i.e. that to 
which the wife would be entitled even without any sti¬ 
pulation. As regards the time of payment, it is, again, 
of two kinds, moajil, or prompt, i.e. that which the hus¬ 
band agrees to pay immediately on the marriage; and 
mowjil } or deferred, i.e. that which he agrees to pay at a 
future season ; but, with respect to the latter distinction, 
it must be borne in mind that dower may be either 
wholly pronipt, wholly deferred, or partly prompt and 
partly deferred, according to the agreement between 
the parties. * 

Dower, Specified or Proper. — Marriage may be 
made on a specified dower, or without mention of dower, 
or on a condition that there shall be no dower. When 
the dower is specified, the wife will be entitled to the 
stipulated amount, unless she be divorced before con¬ 
summation, in which case she will only be entitled to 
half that amount. But when there is either no mention 
of dower or a condition that there shall be no dower, the 
wife is entitled, generally, to proper dower, for she has 
no power to divest herself of her light to dowerf; if, 
however, the husband divorce her without consumma¬ 
tion, she is only entitled to receive a matat , or presen t, 


'* Hed. ii. ii. “ Section ” (first). 7; ii. iii. 2, 3, 6; ii. iii. 32; 
xxiv. iii. 12. See further as to prompt and deferred dower, infra, 
361, Ac. 

f Hed. ii. iii. 1, 6. 
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consisting of. a shift, a veil, and an outer garment, suit¬ 
able to her condition, but worth not less than five dirras 
and not more than half her proper dower in all.* * * § The 
amount of a matat, as being rnisl, or proper, i.e. suit ¬ 
able to the condition of the woman, may, it would seem, 
be the subject of a judicial decree, f 

It has been seen that dower may consist oi money or 
other property, and there is no reason to suppose that a 
specified dower is limited to any particular kind of pro¬ 
perty which it is lawful for a Mussulman to possess. 
But it cannot consist of anything which is not property, 
e.g. an undertaking to teach the Koran, { nor of property 
unlawful to a Mussulman, e.g. a hog or a cask of wine§; 
and it cannot consist of a right of water, probably be¬ 
cause such a right, though it may be reserved, inherited, 
or bequeathed, is not strictly property, but only the 
subject of a claim. |] 

Although, as above mentioned, a stipulation that 
there shall be no dower is ineffectual, and leaves unim- 


* Hed. ii. iii 7. In a later passage of the Hedaya it is stated 
that, when there is a specified dower, and the wife is divorced 
before consummation, there must be a matat j but this is, appa¬ 
rently, an error, as shown by the reasoning employed in the same 
paragraph. Vide Hed. ii. iii. 15. It is elsewhere laid down that, 
under such circumstances, the wife is entitled to one-half of the 
specified dower. Vide mpra, 348. 

f Hed. ii. iii. 36. 

| Hed. ii. iii, 17.. 

§ Hed. ii. iii. 28. 

|| Hed. xlv. “ Section 3 ”. 1, 13. 
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paired the normal right to proper dower, yet a stipula¬ 
tion for a specified dower less in amount than the proper 
dower is valid, and will generally be carried out. But 
the sum must not be less than ten dirms, and if a 
smaller sum be specified, ten dirms will be due.* 
Similarly, if an article {e.g. a piece of cloth) worth less 
than ten dirms be specified, the wife will take such 
article, and, in addition, so much money as, together 
with its value, will make ten dirms.f 

If a man specifies a particular object as dower, as, for 
instance, a, particular slave, and the delivery becomes 
impossible from circumstances which happen after¬ 
wards and are beyond his control (e,g. the death of the 
slave before delivery), it would seem that the value of 
the article, or a similar article if it be of the kind deno¬ 
minated zooatal imsal, must be given. J 

Apart from the above rules, the amount of specified 
dower would seem to be entirely arbitrary, and to depend 
solely on the agreement between the parties. It seems 
clear that dower, if specified by a sick (dying) person, 
will be valid even if it extend to the whole of that person’s 


* Hed. ii. iii. 2, 3. It is not clear, however, how these precepts 
can be carried out at the present day, for the amount of a dirna 
does not appear to be actually known. Vide Hed. ii. iii. 2, note, 
f Hed. ii. iii. 24. 

+ Ibid. This is only given as a statement made, arguendo , by 
Abu Yusuf; hut no dissent is expressed, so that it is, probably, 
received doctrine. Zooatal imsal sre articles compensable (in cases 
of sale, or the like) by an equal quantity of the same species.— 
Hed ii. iii. 22. 
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property, as being a debt of health, because the cause 
of the debt is known. It is stated expressly that pro¬ 
per dowei’ may extend to the whole, and this might, at 
first sight, seem to raise the inference that the doctrine 
does not apply to dower generally; but the reason for 
confining the statement to proper dower may well be 
that it it obvious in the case of specified dower, whereas 
in the case of proper dower, of which the amount is very 
uncertain, arid may depend on. the decision of the 
Kazee, it might be contended that the amount of the 
property of the sick person ought to be an element in 
the calculation.* It is laid down that if a sick person 
marry, being already in debt, the wife comes in as a 
joint creditor with the others, to the amount of her 
proper dower, which, from the context, may be taken 
to mean her proper dower, or her specified dower if not 
greater than her proper dower, f 

The amount of proper dower depends upon a variety 
of considerations, the first of which is, that it must be 
such as is usually assigned to the wife’s paternal rela¬ 
tions, e.g. her sisters, 0. sisters, paternal aunts, or pater¬ 
nal uncle’s daughters. The dower of a maternal relation 
is not to be taken as a criterion, except if, and so far as, 
she may be a paternal relation too, e.g, if she be the 


* fled. xxv. iii. 1. The translator states that specified dower is 
limited to one-third, like a, dying gift; but this seems contrary to 
principle, and we do not find it stated in the Hedaya, Tor rules 
x& to a sick (dying) person generally, vide supra , 280, &c. 
f Hed. ii. iv. 8. 
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mother of the woman about to be married, and also the 
daughter of her father’s paternal uncle; in other words, 
it the father and mother be paternal first cousins to one 
another, in regulating the proper dower according to 
that of paternal relatives, the bride must be compared 
in point of age, beauty, fortune, understanding, and 
virtue, with the woman whose dowers are to serve as a 
guide, and the amount to be fixed will vary according 
to these circumstances; and, in like manner, the amount 
may vary according to place .of residence, or time (that 
is, times of trouble or confusion, as compared with times 
of tranquillity); and it has also been said that it will vary 
according as the bride may be a virgin or not, the state 
of virginity being, apparently, considered the preferable 
alternative. In case of dispute, the Kazee, it would 
seem, has authority to determine the just amount.* 
Proper, if place of Specified, Dower.— It may be 
taken as a general rule (notwithstanding some differences 
of opinion in particular cases which will be mentioned 
as they occur), that where there is ostensibly a specified 
dower, but, on account of’ illegality, invalidity, ambiguity, 
disputed amount, or other defect, the agreement cannot 
be carried out with certainty and propriety, the wife will 
have her proper dower, or some other equivalent, accord¬ 
ing to the justice of the case. 

Thus, if the specified dower purport to consist of wine, 


* Hed. ii. :iii. 29. A« to the Kazee having authority, vide Hed. 
ii. iii. 39. 
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or a hog, the wife will have her proper dower, for these 
things are not property with Mussulmans, and there¬ 
fore the condition relating to them is void.* And the 
result will be the same if it purport to consist of a right 
of water, for such a right, as seen above, is not a fit 
subject of specified dower. + 

The result will be the same, according to Abu Hanifa, 
if a particular cask of vinegar be ostensibly given, and 
the supposed vinegar prove to be wine ; but Abu Yusuf 
and Muhammed consider that the wife should have an 
equal quantity of vinegar of medium quality. And, if 
a person assign a specified man as dower, describing him 
as a slave, and he prove to be free, Abu Hanifa and 
Muhammed consider that there must be proper dower, 
but Abu Yusuf maintains that the wife must have the 
estimated value of the particular man supposing he were 
a slave.| If two men instead of one be specified, and one 
of the two prove to be free, Abu Hanifa is of opinion that 
the wife can get nothing more than the one slave remain- 
iug, provided that his value be not less than ten dirms; 
and that if the value be less, she will take the slave and 
so much money as will, together with his value, amount 


# Hed. ii. iii. 23 ; and vide supra, 812, 349. The marriage is not 
invalidated by the invalidity of the condition, for a contract of 
marriage, differing in this from a contract of sale, is not rendered 
void by a void condition being comprehended in it. Ibid. 
f Hed. xlv. “Section 3”. 13, and vide supra, 349. 

% Secus, apparently, if the man he really a slave, and die before 
delivery , vide supra, 350. 
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to ten dirms. * Abu Yusuf maintains that the wife will 
take the slave, together with the estimated value of the 
other man if he were a slave. Muhammed considers that 
she will be entitled to the slave, together with sufficient 
property to complete her proper dower, if the slave be 
of less value than the amount of her proper dower, f 
On the same principle, if a free man marry a woman 
on an agreement that he shall, by way of consideration, 
serve her for a stated time (e.g. a year), or teach her 
the Koran, she is entitled to her proper dower, accord¬ 
ing to Abu Hanifa and Abu Yusuf, for she cannot 
legally exact service from her husband, being a free 
man, and teaching the Koran is not property; but, on 
the other hand, if a slave, with his master’s consent, 
marry on an agreement for service, it is valid, and the 
wife will be entitled to the value of such service and 
nothing more. Muhammed differs from Abu Hanifa 
and Abu Yusuf as to the first-mentioned case, maintain¬ 
ing that the wife will be entitled to a sum amounting 
to the estimated value of the husband’s service for a 
year, t 


* It will be remembered that a specified do wer must riot be less 
than ten dirms. Vide supra , 350. 

f Hed. ii. iii. 24. This case offers a rare instance of three dif¬ 
ferent opinions being espoused by Abu Hanifa, Abu Vusuf, and 
Muhammed, respectively. In such a case the opinion of Abu 
Hanifa would probably prevail.; for, as the authority of Abu 
Hanifa is considered equal to the joint authority of the other 
two, it would probably be thought superior to that of either when 
taken singly. 

| Hed. ii. iii. 17. 
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So, if two men make a reciprocal contract, e.g. that 
each shall marry the other’s sister or daughter, one 
marriage being thus the consideration for the other, each 
wife must have her proper dower, the consideration 
not being of a kind which can properly constitute a spe¬ 
cified dower/*' 

The case of a man making a lawful and a prohibited 
marriage by the same contract is mentioned later, under 
the sub-title “ Effect of Invalid Marriage ”f 

In accordance with the same general principle, if a 
man agree to give, as dower, one of two slaves, e.g. if 
he should say, “ Make one of these two the dower,” and 
the slaves be of different value, according to Abu 
Hanifa $ the woman will be entitled to her proper 
dower if it be more than the value of one slave and 
less than that of the other; but if it be less than the 
value of the less valuable slave she will receive that 
slave, and if it be more than, that of the more valu¬ 
able slave, she will receive that one. Abu Yusuf 
and Muhammed, however, maintain that she will 
take the less valuable slave in all the cases. All are 
agreed that, if she be divorced without consummation, 
she will take half the value of the less valuable slave, 


* Hed. ii. iii. 16. 
t Vide infra, 368. 

f '‘Abu iusuf r in the text; -but, as the other opinion is men¬ 
tioned as that of the “two disciples ” (Abu Yusuf and Muham- 
med), no doubt Abu Hanifa is meant. 
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but custom entitles her to a matat also, even though it 
should exceed such half value.*' 

Thus also, if the agreed dower he an animal, the kind 
being specified, but not the individual, e.g “a horse,” 
or “an ass,” the woman must receive an animal of 
the specified kind, and of 1 a middling value, or, if the 
husband choose, the value instead. But if the agree¬ 
ment be made without mention of kind, e.g., for “a 
quadruped,” she must have her proper dower. The 
same result follows if the agreed dower be simply for 
a piece of cloth, without the kind of cloth being speci¬ 
fied. But if it be for a piece of a particular kind of 
cloth, as, “ a piece of hirrooey,” and, a fortiori , if in¬ 
stead of merely saying a “piece,” the husband men¬ 
tion the length, breadth, and quality, the woman will 
receive either the thing promised or the value, at the 
option of the husband. And if the agreement be tor 
goods of which the quantity is ascertainable by weight 
or measure, the species being described, but not the 
quality, the result is the same; but if the quality be 
particularly described also, the wife must have the 
actual articles, t 

A change from specified to proper dower may occur 
also when a marriage is made on a condition which is 


# Hed. ii. ill. 21. Towards the end of this paragraph the word 
“ emancipation ” occurs, evidently by mistake for “ consummation.” 
For definition of matat, vide supra, 348, 349. 
f Hed. ii. iii 22. 
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afterwards broken by the husband. Thus, if a parti¬ 
cular sum* be specified, such sum being less than the 
wife’s proper dower, the marriage being contracted on a 
condition that the husband is not take the wife out of 
her native city, that he is not to marry another woman 
while she continues to be his wife, that she is to be 
treated with reverence and not subjected to any labo¬ 
rious work, that she is to be presented with a rich 
dress, or the like, and the husband observe the condi¬ 
tion, the woman will be entitled only to the specified 
dower; but if he break the condition, she will be en¬ 
titled to her proper dower. If, on the other hand, a 
dower be specified in the alternative, e.g. 1,000 dirms if 
the husband shall not take her from her native city, and 
2,000 if he shall do so, then, if he do not take her away 
she will have only i,000; but if he take her away, ac¬ 
cording to Abu Yusuf and Muhammed she will have 
2,000, but according to Abu Hanifa she will be entitled 
to her proper dower if it do not exceed 2,000 or Ml 
short of 1,000.f 

Disputes as to Amount of Specified Dower. —If a 
dower is admitted to have been specified, but the 
amount of such dower is disputed, e.g. if the husband 
assert that it is 1,000 dirms, and the wife that it is 
2,000 dirms, the parties are at liberty to bring evidence 





•H 

The actual words are “ one thousand dirms.” 



t Hed. ii. iii. 20. It may perhaps be assumed that, if it exceed 
2,000, she is to have 2,000, and if it fall short of 1,000 she is to 
lave 1,000, hut these points are not actually stated in the Hedaya. 




358 of i?owek. 

aliunde, and if one bring evidcince and the other fail to 
do so, the claim of the former is established. If both 
bring evidence (presumably of equal value per sc), that 
brought by the wife is “ to be preferred,” as it ' 4 proves 
most ”; and in such case the wife will, be entitled to 
what she claims if her proper dower is less than that 
amount; from which, it may, perhaps, be assumed that 
she will have her proper dower if it be equal to or 
greater than what she claims. If, however, neither 
bring evidence, both parties must be sworn, and this 
annuls the agreement as to dower, though it leaves the 
contract of marriage unimpaired. The amount ot the 
woman’s proper dower must then be judicially ascer¬ 
tained,* and the wife will have what she chums if the 
proper dower is equal to or greater than what she claims, 
the proper dower if it is less than what she claims but 
greater than what the husband acknowledges, but only 
what he acknowledges if the proper dower is equal to 
or less than what he acknowledges, f 

Retirement, —Retirement, under ordinary circum¬ 
stances, is equivalent to actual consummation of the 
marriage; and it has an important bearing on questions 
of dower, in consequence of the following principles. 


* We take this to be the meaning of the words “ a propor¬ 
tionable do-wer must be adjudged to the woman”; for it is clear 
from what follows that she actually takes her proper dower only 
in one of these sets of circumstances, 
f Hed. xxiv. iii. 12. 
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Dower is considered to be earned* by consummation or 
retirement, or to be due on the husband’s death, if he 
happen to die without consummation or retirement and 
without having divorced the wife; but if lie divorce the 
wife without consummation or retirement, she is only 
entitled to half In like manner, if a less dower than 
ten dir ins be specified, she will be entitled to five dirms 
in case of divorce without consummation or retirement. + 
It consequently becomes important to consider what 
constitutes valid retirement. 

Retirement, in the usual sense of complete retire¬ 
ment, l is the circumstance of a woman being alone 
with the husband at such a time and place that there 
is no bar to coition, so as to give him an opportunity of 
having sexual intercourse with her. By such retire¬ 
ment the wife is considered to perform her part of the 
contract, for it is the husband’s own fault if he omit to 
have connection; and complete retirement is thus, as we 
have seen, equivalent to actual coition for the purpose of 
a right to dower. § Retirement is incomplete, and there¬ 
fore ineffectual, when there are circumstances which 
constitute a bar to coition; and this is the case when 


* i.e. tlie woman’s title is complete ; the dower is not necessarily 
payable at once. Vide infra, 361, &c., as to prompt and deferred 
dower, &c. 

f Hed. ii. iii. 3--5, 11. 

$ In the Hedaya, and also in these pages, the word may be 
taken in this sense when there is nothing in the context to show 
that it is to include incomplete retirement. 

§ Vide supra, 368. 
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one of the parties is sick, or fasting in the month of 
Ramzan, or is in the ihrarn of a pilgrimage, whether 
voluntary or obligatory, or of an arnrit (visitation to the 
shrine of the Prophet), or when the woman is in her 
courses. Consequently, if the husband divorce the wife 
after such retirement only, she is entitled to only half 
her specified dower, being deemed to have been divorced 
before consummation. 1% may be noted that the fact of 
the husband being an ineen , or person naturally impo¬ 
tent, is not considered a bar to coition,* so that if a 
woman retire with such a person she will be entitled to her 
whole specified dower. And Abu Hanifa maintains that 
the law is the same with respect to a majboob eunuch, 
or man who lias been made an eunuch by the amputa¬ 
tion of the genital organ; but Abu Yusuf and Mu- 
hammed oppose this view and maintain that the wife 
only takes half. And it may also be mentioned that a 
nifl (voluntary) fast, a fast of atonement, or a fast in 
consequence of a vow, is no bar to complete retire¬ 
ment., f 

It is important to remember that, in the case of an 
invalid marriage, retirement, even when complete, affords 
no presumption of coition4 


* Apparently because the woman has done iter part, and ought 
not to be deprived of the consideration by a circumstance over 
which she has no control, 
f Hed. ii. iii. 12-14; vide also lied. iv. xi. 2. 

4! Hed. ii. iii. 25. See further as to invalid marriages, infra , 
367, <&e. 
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Dower: Prompt or .Deferred, —Prompt dower is 
payable immediately on the making of the contract, and 
the wife may refuse to admit the husband to sexual in¬ 
tercourse, or to go on a journey with him, while, on the 
other hand, the husband may not restrain his wife from 
going on a journey, or going abroad, or visiting her 
friends, until the whole of it is paich* * * § And even if, 
before such complete payment, she may have already 
admitted him to sexual intercourse, or have been in 
complete retirement with him,f she may still, according 
to Abu Hanifa, refuse to admit him or to go on a 
journey with him until it is all paid, though according 
to Abu Yusuf and Muhammed the right of refusal con¬ 
tinues only if the woman is enjoyed by force, or if she 
is an infant or an idiot. $ And, according to Abu Hanifa, 
she is entitled to subsistence, notwithstanding the latter 
kind of refusal, for she is not resisting, but maintaining, 
a right, while, on the other hand, Abu Yusuf and Mu¬ 
hammed maintain that she has lost her claim to subsist¬ 
ence by the delivery, involved in the sexual intercourse 
or retirement, of the object of the contract. § It may be 
inferred from this statement of reasons, that all the three 
lawyers above mentioned admit her right of subsistence 
in case of original refusal. When the whole of the 
prompt dower has been paid, the husband has a right 


* Hed. ii. iii. 31, 32. 

t For definit ion of “ retirement,” vide supra, 359, 

t Hed. ii. iii, 33. 

§ Hed. ii. iii. 34. 
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to take the wife whithersoever he pleases, and he has, 


of course, a right to sexual intercourse.* * * § 

Deferred dower cannot, of course, be demanded at once, 
and it seems probable that it cannot be demanded, except, 
perhaps, in. case of divorce, invalid marriage, or some other 
special circumstance, till after the death either of the wife 
or of the husband, for it is certain that it may form a 
subject of litigation between the wife or her inheritors 
and the husband or his inheritors, f , and we find no 
trace in the Hedaya of any rule or custom as to its 
being payable at a fixed time or at any time during 
the joint lives. $ Moreover, it is laid down (dissentients 
Abu Yusuf alone) that a woman is not at liberty to 
refuse to admit her husband to sexual intercourse for 
nonpayment of deferred dower, which seems to give 
weight to the opinion that it is not generally payable 
(except, perhaps, in case of divorce) while both the hus¬ 
band and the wife are living. § It seems, probable, how** 


* As to the first-mentioned point, Hed. ii. iii. 35. The words 
“whole of her dower 1 ” are used; but, taking the paragraph, in 
connection with paragraphs 31-84, summarized immediately above, 
we may feel satisfied that prompt dower alone is meant. As to 
the second point, Hed,. ii. iii, 31, 32. 

t Hed. ii. iii. 37-39. 

t It may be as well to mention, however, that Mr. Hamilton 
and Mr. Baillie seem to consider that it may be made payable at a 
given time, e.g . a year after the marriage. Vide Hed. ii. iii. 32, 
note; Bail. Dig. 128. 

§ Hed. ii. iii. 32. A note to this paragraph describes deferred 

dower as payable “ at some future time, as a year, or so forth,’’ bat 





ever,, that it is payable at once in case of divorce, for 
although we do not find any actual statement to that 
effect in the Hedaya, we have not been able to find any¬ 
thing to the contrary, and the passages which relate to 
claims of dower alter the decease of one or both of the 
parties, by the mere use of the words u husband ” and 
u wife,” without any qualifying words, impfy the exist¬ 
ence of the matrimonial connection up to the date of 
the first decease.* *' 

It must be borne in mind, however, that although the 
actual possession of deferred dower cannot be demanded 
immediately, the title thereto becomes complete on con¬ 
summation or on the death of the husband without 
consummation, f 

Post-nuptial Do web, — If no dower be specified at 
the marriage, but the parties, after the marriage, agree 
upon a specified dower, such agreement is binding. It 
may be convenient to designate a dower thus specified 
a post-nuptial dower. A post-nuptial dower appears to 
be exactly similar in its incidents to a dower specified at 
the marriage, except in one particular, namely, that as 
it is in lieu of the proper dower which was alone due in 
respect of the marriage contract, it will follow the same 
rule, so that in case of divorce before consummation (or, 


we have not been able to find any authority for this position* or 
anything indicatory of the existence of a custom of fixing a par¬ 
ticular time for payment. 

* Hed. ii, iii. 37-39, 

f Hed. ii, iii, 4 j and vide aiypm, 359, and note, ibid. 
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it must be presumed, retirement), the wife will not be 
entitled to half the dower, but only to a mat at* * * § Abu 
Yusuf, however, maintains that this distinction does not 
exist, so that in his opinion there is no difference be¬ 
tween a post-nuptial dower and a dower specified at 
the marriage.f 

Again, if dower be specified at the marriage, and the 
husband make any post-nuptial addition to it, such addi¬ 
tion is binding on him. If, however, there is a divorce 
without consummation (or, it must be presumed, retire¬ 
ment), according to Abu Hanifa and Mu hammed the 
addition drops entirely, but according to Abu Yusuf the 
wife takes half of it, together with half the dower spe¬ 
cified at the marriage. $ 

Remission of Dower. —It has been mentioned that 
a, woman cannot, by any antecedent act of her own, 
divest herself of the right to dower§; but a wife has the 
power, after the execution of the marriage contract, of 
remitting her dower either in part or entirely. || 

This power, which seems rather unfair to wards the 
wife, since it leaves her exposed to the persuasions of her 
husband, has given rise to some rather curious distinc- 


* Hed. ii. in. 8. As to matat in case of proper dower, vide 
supra, 348, 349. 

f Ibid. 

| Hed. ii. iii. 9. It will be remembered that, in case of such 
divorce, the wife takes half of a specified dower. Vide supra, 
348. 

§ Vide supra, 348. 

|{ Hed. ii. iii. 10. 
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tions. If there be a specified dower of a particular 
sum of money,* * or of certain articles of weight or mea¬ 
surement of capacity (e.y. iron or copper), and the wife 
make seisin of such dower, and give it to the husband, 
and he take possession of the gift, t and afterwards 
divorce her without consummation, he will be con¬ 
sidered to have a claim upon the wife for one-halt the 
amount; but if the wife make the gift without having 
obtained seisin, the other circumstances being the same, 
neither of them, will have any claim upon the other. 
The reason of the first-mentioned conclusion is, that 
the husband is entitled to the return of half the dower 
which he has paid (the wife being entitled, it will be 
remembered, only to halt the specified dower in case 
of divorce without consummation:!:)* and that the gift of 
certain money or articles which are not capable 01 iden¬ 
tification with that to which he is so entitled is not such 
a return.§ The second conclusion, which is looked upon 
as forming a kind of exception to the principle of the 
first, is arrived at on the ground that the husband re¬ 
tains in his hands, by virtue of the gift, the very pro- 


* The actual words a,re, “ of one thousand dirms.” 

*j- Xt "will be remembered that seisin is necessary to the comple¬ 
tion of a gift, vide supra, 232. / 

% Vide supra, 348. 

§ To use a popular phrase of our courts, the money and articles 
are not “ ear-marked” as forming the dower, so that the result 
is the same as if she had given other money and or,her articles. 
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perty which he would otherwise be able to recover 
after the divorce.,* 

Again, if, the other circumstances being as above 
mentioned, the wife make seisin of only half the dower,f 
e,g. 500 dirms out of 1,000, and then give to the hus¬ 
band either the whole or the half of which she has not 
made seisin, according to Abu Hanifa neither has any 
claim on the other, hut according to Abu Yusuf and 
Mohammed the husband has a claim upon the wife for 
an amount equal to one-half of what she actually re¬ 
ceived, or one-quarter of the whole. If, on the other 
hand, she make a gift to the husband of less than half 
(e.g. 200 dirms out of 1,000), and take possession of the 
rest, according to Abu Hanifa the husband can claim 
from her such a sum as, with what she has giver- him, 
would make up the half (300 dirms, which, with the .200 
would make up 500), but according to Abu Yusuf and 
Muliammed he can claim a full half of what she has 
received (400 dirms) .$ 

If, on the other hand, the dower consist of specified 
effects (i.e. neither of money nor of articles of weight or 
measurement of capacity), and the wife make a gift of 


# Hed. ii. iff. 18. There is clearly no objection for want of 
a ear-mark ” in the latter case, for the property has never left the 
husband. 

f The Hedaya gives merely the case of 1,000 and 500 dirms, 
but, as in the previous case, we have felt justified in putting the 
point in the abstract. 

t MW ■ ;• 
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it to the husband, and the husband afterwards divorce 
her without consummation, he will have no claim upon 
her, whether she have obtained seisin of the effects or 
not prior to making the gift. The reason of this rule 
is that the articles, differing from money and articles of 
weight and measurement of capacity, are capable of 
“identical specification.” * * * § The same rule exists as to 
an animal or effects which are “a debt upon the 

husband,” i.e. borrowed by him from some other 

person, f 

Effect of Invalid Marriage. —If a marriage is 
invalid, and the Kazee, on account of the invalidity, 
separate the married couple without consummation, 
there is, generally, no right to dower, even though 
there may have been retirement J; but if the marriage 
has been consummated, the wife is entitled to her 
proper dower, unless there be a specified dower smaller 
than her proper dower, in which case she will take the 

latter. In any case she is not entitled to more than one 

dower,/notwithstanding that there may have been re¬ 
peated sexual intercourse^ 

When, however, a man has married two sisters by two con¬ 
tracts, and it is not known which marriage took place first, jj 


* Hed. ii. iii. 19. 

t Ibid. 

t It lias been seen that, in such a case, retirement affords/no 
presumption of coition, vide supra , 360. 

§ Hed. ii. iii. 25, 2.6, 

jj It will be remembered that in such case both marriages are 
invalid, vide supra , 297. 
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in the opinion of the author of the Hedaya each is to have 
half a do wer, though some are of opinion that they will 
take nothing if there is a dispute as to priority.* * * § It 
must be presumed, in the absence of further explana¬ 
tion, that if the dowers are unequal, each is to have the 
half of h er-own. 

If, on the other hand, a man make a lawful and a 
prohibited marriage by one and the same contract,! one 
dower being specified, according to Abu Hanita the 
whole dower will go to the lawful wife, but according 
to Abu Yusuf and Muhammed the lawful wife will have 
her proper dower, and the other will take nothing, so 
that the remainder (if any) of the specified dower will 
lapse in favour of the husband.$ 

If, however, a man marry an infant and an adult, and 
the latter gives milk to the former, so that both become 
prohibited to him,§ the adult is entitled to no dower un¬ 
less there has been consummation, as the separation was 


* Hed. ii. i. “ Section 11. 

f It -will be remembered that in such case the lawful marriage 
holds good, while the other is invalid, vide supra, 310. 

j Hed. ii. i. “ Section 35. The case of a man making two 
lawful marriages by one contract and on one dower, is not, we 
think, stated in the Hedaya ; and it may be a question whether 
the wives will divide the specified dower equally, or in the ratio of 
their respective proper dowers. For the doctrine of the Fatawa 
Alamgm as to this point, vide Tag. Lect. 1873, 350. 

§ It will be remembered that a man may not marry his wife’s 
foster child or foster mother; supra, 295, &c.; consequently, if the 
two wives assume the relation of foster mother and foster child, 
both become unlawful. 
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caused by her own act, but the infant will be entitled 
to half her dower. It seems clear that the adult will 
be entitled to half her dower if there has been consum¬ 
mation before the prohibition arose.'* 

Posthumous Claims of Dower. —It has been seen 
already that the right to dower is not extinguished by 
the death of husband or wife, or bothf; and it is, in 
fact, distinctly laid down, that a claim of dower may be 
maintained by the wife against the husband’s inheritors, 
by the wife’s inheritors against the husband, or by the 
wife’s inheritors against the husband’s inheritors4 But 
it is maintained by Abu Hanifa that there is one excep¬ 
tion to this rule, namely, that when both husband and 
wife are dead, the inheritors of the wife have, generally, 
no claim for proper dower, so that, unless there was a 
dower specified, they have, generally, no claim at all, 
But Abu Yusuf and Muhammed strongly oppose this 
illiberal doctrine, and it is not probable that it would 
prevail, for Abu Hanifa himself only founds it on the 
supposed difficulty of ascertaining what is the amount 
of the proper dower, by reason of the probable death of 
equals in age, <fec., who, if living, could have given 
evidence on the subject, and admits that, if both hus¬ 
band and wife happen to die early, so that their equals 
in age are likely to be still living, the inheritors may 
demand the proper dower. The matter seems, therefore, 


* Hed, iii. i. 12. 


t Vide supra, 346, 


% Hed. ii iii 37, 39. 
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to resolve itself purely into a question of fact, and 
there is no reason, it would seem, why the claim should 
not be tested by evidence i.n all cases.'*' 

Dower on Marriage of Slaves. —It is clear that 
when a man marries his female absolute slave to another 
person, the. dower will belong to the owner, Le, to the 
first-mentioned person ; but it is otherwise with a moka- 
tiba, who is entitled to receive her own dower. If in 
the former case the owner should, after the marriage, 
kill the female slave before consummation, according to 
Abu Hanifa no dower will be due, while, on the other 
hand, it the slave be killed by another person, or die a 
natural death, the dower will be payable in the usual 
manner. Abu Yusuf and Muliammecl maintain that 
dower will be due in any case.f 

If a male absolute slave marry by his owner’s consent, 
the dowei’ promised to his wife, being a debt, becomes 
obligatory on the owner by reason of his consent, and is a 
debt on the person of the slave, who may therefore be 
sold to pay it. J On the other hand, a mokatib or a 
modabhir (who cannot be sold, because, by reason of the 
contract or promise of freedom, the property in them is 


inalienable) must discharge 

the 

dower 

by his < 

>wn 

* Bed. ii. iii. 88, 39. 







f Bed. ii. iv. 11 ; ii. iv. IB. 

+ That is, it may be presumed, sold by the person entitled to the 
dower, for the owner might, of course, sell him under any circum¬ 
stances. 







acquisitions, and his person is not liable to be at¬ 
tached for payment.* 


if a mokatif or mokatiba contract his or her own 
female slave in marriage, without any consent on the 
part of the owner of such mokatib or mokatiba, the dower 
is an acquisition of the seller, in like manner as any¬ 
thing elsGj, that he or she may acquire.t 

If a person desire his slave to marry a female slave, 
and he do so by an invalid marriage, and have sexual 
intercourse, according to Abu Hanifa the slave must be 
sold for the discharge of the dower; but according to 
Abu Yusuf and Mohammed this is not so, but the 
slave may be required to pay the dower on becoming 
free at any subsequent time.J 

If a man contract his mazoon in marriage, the latter 
being a debtor, the wife, in respect of her proper dower, 
or of a specified dower if less than her proper dower, as 
the case may be, becomes a creditor equally with the 
other creditors; so that, if the slave is sold for the pay¬ 
ment of his debts, the price realised must be divided: 
between the wife and the other creditors in propor¬ 
tion to their respective claims; but any amount of spe¬ 
cified dower above the proper dower must be postponed 
till the other creditors have been paid in full.§ 


* Hed. ii, iv. 4, 5, 
l: ii. iv. 3. 

t Hed. ii. iv. 7. It will be remembered that, in the case of an 
invalid marriage, there is no dower unless there is consummation. 
Vide supra, 867. 

§ Hed. ii. iv. 8. For definition of “ mazoon,” vide supra , 332, note. 
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If a man marry a female slave, without her owner’s 
consent, on a specified dower greater than her proper 
dower, * * * § and her owner afterwards manumit her, (the 
marriage, it will be remembered, thereby becoming 
valid,f) the specified dower goes to the owner or the 
woman herself, according, as the consummation precedes 
the manumission, or is subsequent to it4 It will be 
remembered that the dower of a female slave belongs, 
generally, to her owner,§ and it may perhaps be ga¬ 
thered from this, that, in the case here proposed, if no 
dower had' been specified, the proper dower would have 
belonged to the owner, whether the consummation pre¬ 
ceded the manumission or not. 

The case of a man cohabiting with a female slave of 
his son, who thereby becomes his am walk!, has been 
fully dealt with in an earlier chapter, and need not be 
described here.|| 

Infidels; Aliens; Apostates. —In case of the con¬ 
version to the faith of one of an infidel married couple, 
and the refusal of the other, when called upon by the 
magistrate, to embrace the faith also,^ if the refusing 
party be the wife, she is entitled (as in the case of’ her 


* The actual words are, “ on a dower of one thousand clirms, 
when her proper dower is only one hundred dirms 

f Vide supra, 333. 

t Hed. ii. iv. 15. 

§ Vide supra, 370. 

[J Vide supra, 333, 384, 
tf Vide supra, 889, 340. 
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apostasy* * * § ) to her whole dower if the marriage has been 
consummated, but. to none if not. It may perhaps be 
presumed that she is entitled to the whole if the husband 
be the refusing party, for nothing is stated to the con¬ 
trary, and her loss of the right in case of her own re¬ 
fusal is attributed to the circumstance that such refusal 
is her own act.f 

If a zimmee marry a zimmeea, making the dower con¬ 
sist of wine or pork, J and one or both should afterwards 
embrace the faith before the wife has obtained seisin, 
according to Abu Hanifa the woman is entitled to 
receive the actual article, if it has been “identically 
specified,” but if not, the estimated value of the wine, 
or her proper dower in lieu of the pork, as the case may 
be. Abu Yusuf maintains that she is to have her proper 
dower, and Muhammed the estimated value, in all 
cases. § 

If a Christian zimmee|| marry a Christian zimmeea, 
without specifying any dower, or on a specified dower 
consisting of carrion (flesh of an animal not lawfully 
slain.‘f), such as may be deemed lawful by members of 


* Vide infra, 374. 

f Hed. ii.v, 7. 

$ As to such a dower in the case of a Mussulman husband, vide 
supra, 352, 353. 

§ Hed. ii. iii. “ Section 2. In case of divorce before consum¬ 
mation, the wear 1 rules are followed; ibid, and vide supra, 348, 849. 

j| For definition of “ zimmee,” vide supra 222, note. 

II This explanation, from a note appended to the paragraph in 
the Hedaya, appears to have reference to the rule that animals for 





their profession, and have sexual intercourse with her, or 
divorce her without consummation, or die without con¬ 
summation,* * * * § according to Abu Hanifa she is not entitled 
to any dower, although both parties may have embraced 
the faith in the interim ; but according to Abu Y tisuf 
and Muhammed she will take her proper dower if the 
husband consummate the marriage or die without con¬ 
summation, and will be entitled to a present! if she be 
divorced without consummation. All the three lawyers 
above mentioned agree that the doctrine as to aliens mar¬ 
ried on similar terms in a foreign country is identical 
with that held by Abu Hanifa as to Christian zimmees 
and zimmeeas. $ 

If a husband and wife be both of the Moohummudan 
faith, and the husband apostatize, the wife is entitled to 
her whole dower if the marriage has been consummated, 
and to half if not; but if the wife apostatize, she is 
entitled to the whole in the former case, but to none in 
the latter. § 

The particulars given above as to the dower of infi¬ 
dels, aliens, and apostates, are necessarily very slight, the 
materials at hand being extremely scanty; but the rules 


food mast be slain by mbhah. i.e. a mode by which the “ unclean 
blood ” is separated from the “ clean flesh/’ Vide Hed. xli.i. 1. 

* The words are, “ die and leave her,” but the context clearly 

shows that this is the meaning. 

f As to meaning of a present (< m.atat ), <Ade supra, 348, 849. 

% Hed. ii. in. ‘ Section ”. 1. 

§ Hed. ii. v. 14. 




infidels; aliens; apostates, 875-425 

as to the marriage of such persons, which are a good 
deal more comprehensive, have sufficient bearing on 
the subject of dower to afford guidance, probably, in 
most cases that will actually occur. * 


* Vide supra, 335. 
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Abbreviations 
table of, xxv. 

Absolute slave- 
v. Slave. 

Abu Htanifa- 

aufchority of, equal to joint autho¬ 
rity of Aba Yusuf and Moham¬ 
med, 2, note, 
biographical notice of, x. 
doctrines of, received in India, 
Tartary, and Turkey, x. 

Abu Yusuf.' 

and Muliammed, examples illns- 
crating difference of doctrines, 
91, &o. 

joint authority of, equal to that 
of Abu Hanifa. 2, note, 
no conflict between, as to classes 
XI. and IV. of D. K., 65. 

|| biographical notice of, x. 

differs from Muhammed as to sex 
and bipod among D. K., 65. 
does not extend rule of equality of 
IT. relations to their descend¬ 
ants, ; 75. 

has regard to sexes of actual 
claimants, 65. 

rules of, as to blood, differ in dif¬ 
ferent classes, 65. 

Acceptance— 

necessary to completion of bequest, 
233 ; why, 231. 
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Adult— (cent) 


Acknowledgment f <kbt bj siok 
person—-(cc^*) 

in favour °f inheritor, error oi 
]yi ^ .cnaghterr an to, 288* 
vo nd unless other inheritors con¬ 
sent, 285. 

and another, invalid as to both, 
288. 

indefinite as to amount, limited to 
a third, 288. 

postponed so legatees, 288. 
reasons for .treating as a disposi¬ 
tion, 290. 

respecting a specific article, invalid, 
289. 

takes effect immediately, 218. 
void if acknowledgee declared to 
be son, 287. 

v. Debt of sickness, Debts of sick¬ 
ness, Ac. 

Acknowledgment of person as bro¬ 
ther by son— 

does not establish parentage, 178, 
180. 

gives equal share of inheritance, 
53, 54, 1.78, 180. 

semble, rule sh oak! apply to other 
inheritors also, 180. 

Acknowledgment of person as son— 

generally, gives right of inherit¬ 
ance, 181. 

gives mother no right of inherit¬ 
ance, when, 181. 

Acquired property— 

v. Ancestral and acquired property. 

Act of mohabat— 
definition of, 281. 

if property insufficient, comes 
before iegaoy, 282. 
limited to a third, 282. 
may relate to dower, hire, security, 
( Ac., 281. 

nfced not he actual purchase or 
sale, 281. 

With manumission, v. Manumission. 
v. Acts of mohabat. 

A cts of mohabat— 
abate together, 283. 


female, may marry of her owr>. 
authority, 312. 

may not be married without her 
own consent, 312. 

rule when fact of consent to 
marriage contract disputed, 
318. 

virgin, consent to marriage, how- 
signified, 315. 

doubt whether woman may be 
deemed, after occasional acts 
of fornication, 317. 

for purpose of consent to mar¬ 
riage, dower need not be 
named, 3 

proposed husband must be de¬ 
scribed, 316. 

when marriage proposed by guar¬ 
dian, who must convey pro¬ 
posal, 316, 317. 

Adultery- 

may cause prohibition of marriage, 
when, 304. 

.Agency - 


in matrimony, v. Agent in matri¬ 
mony. 

Agent 

cannot (generally) appoint a sub¬ 
stitute, 325. 

for effecting a marriage, v. Agent 
in matrimony. 

substitute 


when 


may appoint a 
325. 

one of two appointed by same per¬ 
son cannot act alone, 325. 

Agent in matrimony- 


authorised generally, contract with 
slave by, doubt as to validity, 
328. 

contract by, semble, subject to ordi¬ 
nary rules as to marriage con¬ 
tract, 326. 

distinguished from mere negotiator, 
326. 

(generally) cannot be witness, 
326. 

may be agent of both parties, 324. 
empowered generally, 324. 
male or female, 324. 
principal also, 324. 
witness to marriage contract, 
when, 313. 

meaning of expression, 324. 

principles relating to, semble, same 


r- try ' 

w. Act of mohabat, 
A.*<*Ut~- 


f®%ale, contracted by guardian, v. 
■Marriage contract, 
father contracting may be wit¬ 
ness to contract, when, 313. 
fathe.j, 0 f } may not take posses- 
8 Sn of dower, 346. 
if Ini a.tj Cj semble , may be con- 
riveted without consent, 318, 


those relating to agents 
generally, 325. 







Am walicl— (cant.) 

incorrectly' defined by Professor 
Wilson, 171, note. 

may not marry without owner’s 
consent, -330. 

marriage with another man’s, not 
pregnant, valid, 310. 
pregnant, void, 306. 


Agent in Matrimony-—f cont .) 

newbie, may be principal and guar¬ 
dian also, 328, 329. 
one may be for each party, 325. 
two simultaneous marriages by, 
only one being authorised, 
void, 327. 

when one for both parties, deolara* 
tion and consent need not be 
separate, 324, 325. 
v. Agent. 

Agreement— 
for service, v. Service. 

■ 

of A., bequest to, 255. 

A.’s nish, or hirrabit, bequest to, 
256. . : ’ 

house of A., bequest to, 255. 

Ahl Xeeas ( Arabic)- 

name given to the Hanifite sect, 
viii. ' 1 

Ajims (Arabic)-- 


marriage with (generally), valid, 
309. 

gamble, owner may contract in mar¬ 
riage without consent, 331. 
unmanned f&rnale slave bearing 
child to owner’s father becomes 


Ameen— 

v. Kazeo. 

Ancestors. 

divided into true and false grand¬ 
fathers and grandmothers, 14. 

Ancestral and acquired property- 

no distinction between, 10. 

Ancestral property— 

v. Ancestral and acquired property. 

Apostasy- 

dissolves marriage without decree, 
186. 

joint, followed by joint conversion, 
marriage not dissolved by, 
186, 187. 

joint, of husband and wife, no 
ground for separation, 186. 

Apostate. 

cannot contract marriage, 335. 

cannot inherit from believer, 184. 

Mussulman 


explanation of word, 300, note, 
doubt as to equality, when male 
first Mussulman of his family, 
300. 

(generally) equal among them¬ 
selves, 300. 

Alrraba— 

bequest to testator’s, 256, 

Al- * 

of A, bequest to, 256. 

Al Sira;; iyyall— 
v, Sirajiyyah’ 

AH-— 

founder of Shia sect, 6. 

Alien.-- ' t . • i 

fugitive, v. Fugitive, 


infidel 


residing 
territory, 184, 
female, not entitled to dower, 
when, 345. 
will of, valid, 224. 
v. Female apostate, 
generally, cannot inherit from 
apostate, 184. 

husband or wife cannot inherit 
from, 186. 

if husband become, rule as to 
dower, v. Dower, 

separation ensues without decree, 
337. 

if husband or wife become, separa¬ 
tion ensues, 337, 

wife become, rule as to dower, 
•o. Dower 

gamble, separation without de¬ 
cree, 337■ 

doubt as to descent >f property of, 


infidel wife or husband, rules as to 
edit when husband or wife 
converted, 340. 

under protection, differs from cap¬ 
tive, 341. 

while wife in foreign country, is 
not separated, 841. 
v. Alien enemy, Alien tributary, 
Aliens, &c. 

Alien enemy— 

definition of, 187. 

Alia* infidel ~ 
v. Infidel. 

Alien tributary- 
definition of, 187. • 

Aliens. 

• dower of, v. Infidels, 
marriage of, v. Infidels, 

Alimony- 

in case of apostasy, v. Apostate, 
Am Walid— 

definition of, 171, note. 


validity of will of, 224, 225: 








Apostate~-(finn,f.) 

property of, acquired ia hostile 
■' ' country, confiscated, 185. 

right to inherit from, accrues on 
passing into hostile country, 
0;;,-' 186. 

succession to, as stated in Shar., 186. 
wife becoming, not entitled to ali¬ 
mony, when, 337. 

v - Apostate captive, Apostates, 
Infidel, &o. 

Apostate captive- - 
. rulet, respecting, same as respect¬ 
ing other apostates, 185. 
Apostates— 

dower of, v. Infidels, 
if husband and wife become, and 
are afterwards converted, no 
separation, 337, 338. 
inherit, inter; se, when, 184. 
marriage of, v. Infidels. 

V. .Apostate. 


Bequest—( cont .) 

by inoostamitt, may extend to 
whole, 224. 

Mussulman to zxmrnee, or ziramee 
to Mussulman, valid, 222. 

person deeply indebted, void, 220. 
word of month, valid, 219. 
zimmee, v. Zimmee. 

to hostile infidel, invalid, 222. 
infidel not hostile, valid, 
222 . 

cannot be returned to legatee if 
part of property sold, 234. 
for pilgrimage incumbent on tea- 
tator, rules and doubts as to, 
258,259. 

“ in alms to the distressed, 1 ’ not 
limited to property subject to 
zakat, 219, 220. 
in Arabic, waseeyat, 218. 
in this work, inolndes devise, 219,. 
note. 

invalid, becomes valid by consent. 

of inheritors, 230, 231. 
joint, to testator’s murderer and 
another, fails 


Arabs— 

JBitmo Bahala tribe inferior to all 
other, 300. 

(generally) equal among them¬ 
selves, 299, 300. 

Kooraisheos superior to all other, 
300. 

Asabah (.Arabic)— 

residuaries, 12. 

As’har— 

bequest to a man’s, 254, 255. 

Atonement- 

promise of donation for, a debt of 
conscience, 192. 


as to former, 

legatee cannot return on account of 
defect, 234. 

may be specific, pecuniary, dr frac¬ 
tional, 219. 

of “a goat.,” by one leaving no 
goats, doubt as to, 239. 

“ a goat of his property,” by one 


Attl (Arabic)— 
the increase, 110, 


lea ving no goats, 238, 239. 
a part,” 239. 

“ portion,” 240. 
third, by poor man who be- 
comes rich, 238. 
by rich man who becomes poor 
and rich again, 238. 


v. Persons who may not inherit, 
188. 

Believer - 

cannot inherit from an infidel, 184. 
definition of, 184. 

Believing captive — 

treated as lost or missing person, 
161. 

Bequest— 

. acceptance of, v. Acceptance of be¬ 
quests. 

addition to, may operate as retrac¬ 
tion, 259, 260. 

by absolute slave or mokatib 
^ valid, when, 225. 

Christian or Jew, to convert 
house into church or syna¬ 
gogue, valid, when. 224.' 


of clothing, two-thirds* after¬ 
wards lost, &t\, 243. 
hia goats, by one haying no 
goats, &c., 238. 


homogeneous articles, two- 
thirds afterwards lost, 
&o., 241, 242. 

three articles not homogene¬ 
ous, two afterwards lost, 
&c., 242. 

when dispute arises as to eman¬ 
cipation of slave, 239. 
absolute slave, executed from 
compensation money if slave 
killed, 226, 261. 












Bequest— (r.ont.) 


Bequest—(coTOt.) 

to inheritor and another, fails >m to 


of absolute slave, retracted by sale, 
226, 

absolute slave, valid, generally, 
226. 

apartment in house belonging to 


former only, 231, 283. 
orphans, &c,, 256. 
slayer of testator, invalid, when.. 
227. 

testator's cikraba, 256. 
khatn, >j 55* 
maw las, 256. 

“ neighbour,” doubt as to, 254. 
three am walids, to, the dis¬ 
tressed 


testator and another, doubts 
as to, 247, 248. 
equivalent to 


son. s portion,” 

valid, 248. 

female slave, simply, .includes 
foetus “ depondently ” 227, 
261. 

foetus, valid, when, 227. 
fraction, not restricted to parti¬ 
cular kind of property, 219. 
one of ^ his goats, by person 
leaving no goats, 238. 
pregnant slave, 261, 252. 
produce, gives no right, to use or 
occupation, 249. 
is bequest of money, 249. 

'* eon's portion of inheritance, 55 
invalid, 248. 

sum for pilgrimage, sum after¬ 
wards lost, doubt as to, 24,5, 
246. 

three garments to A., B., and 0., 
two afterwards lost, 245. 
similar articles, two afterwards 
lost, &c., 241. 

whole, comes before public trea¬ 
sury, 179. 

pecuniary, testator leaving money 
and debts, 243. 

rejection of, must be after testator's 
death, 233. 

“resembles inheritance/’ 218. 

to A., and B., 0. to be>j“ sharer” or 
“ participator,” 244. 
a man’s us'har , 254, 255. 
ahl of A,, doubt as to, 255. 

A.'s wish or kirrabit, 256. 


and to beggars, 
doubt as to, 256, 257. 
validated by consent, not a gift, 
231, 232 

v. Bequests, Legacy, Will, &c. 
Bequests— 

“ a third " and “ a sixth ” to same 
person, 236. 

acceptance of, v. Acceptance of 
bequests. 

exceeding a third, abate in propor¬ 
tion, 234, 235, 
fractional and other, 234. 
of containing- article to one and 
contained article to another, 
246. 

other persons’ property, 247, 
specific article to A. and B. at 
different times, 237. 
retraction of, v. Retraction of be¬ 
quests. 

several, (generally,) take place 
concurrently, 219. 

“the whole” to A., “ one-third ” to 
B., doubts as to, 235. 
to the rights of Grod, otherwise 
called “ for pious purposes,” 

257. * 
v. Bequest. 

Bequests for pious purposes— 
abate, like other bequests, 268. 
are of nature of personal legacies. 
253. 

for pilgrimage incumbent on tes¬ 
tator, rules and doubts as to, 

258, 259. 

generally, order of mention regu¬ 
lates precedence, 258. " 

incumbent, come before not mourn* 
bent, 257. ■■ 

instances of, 257; ibid., note, 
not incumbent, instances of, 257. 
otherwise called “to the rivhf a r,f 


twtm oi race ” of A., 254. 

“ be divided ” between dead per¬ 
son and another, fails as to 
former, 228. 

class (as “ the distressed ”), 
doubts as to, 256, 
dead person, and another, latter 
takes all, 228. 
simply, void, 227-229. 
foetus, valid, when, 227. 

“heirs 


ot A., 254. 
hostile infidel, invalid, 228 


subject treated, 257. 
two kinds of, 267. 
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«»eats of use ox produce- 
artidle bequeathed may not be let 
on hire, 251. 

constituting the whole, divided 
or used in turn, 250. 
must bo delivered over if not ex¬ 
ceeding a third, 249, 280. 
must be restored to inheritors, 
250. 

bequest of female slave includes 
foetus '* dependently,” 251. 
pregnant sfave, 251, 252. 
present or future produce of 
tree or garden, valid, 252. 
produce does not entitle to divi¬ 
sion, 253. 

gives noproperty in article, 253. 
slave to one, and bis service to 
another, valid, 251. 

“ fruit,” generally, gives only 
existing fruit of gai’den, 253. 
“perpetually,” gives fruit of 
garden for life, 253. 
if service of slave bequeathed 
simply, peraon goes to inheri¬ 
tors, 251. 

in case of division, inheritors may 
not sell, 250. 

legatee of service of slave may not 
remove slave, when, 251. 
may be for definite or indefinite 
period, 249. 

“ m-oduce ” gives produce of garden 
tor life, 252, 253. 
subject treated, 249. 
wool, milk, or progeny, of a sheep, 
gives only existing wool, &c., 
253. 

Bill of sale— 

by executor, doubt as to form of, 276. 
executor giving, must not insert his 
power as executor in, 275. 

Blnno Bahala (tribal- 

inferior to other Arabs, 300. 

.Blind person- 

may bo witness to marriage con* 
' tract, 31.3. 

Blood - 

difference of, means difference be¬ 
tween whole and half blood, 
64, note. 

rule of exclusion as to, does not 
apply to O', relations, 126, 
strength of, definition from Sir., 
125, note. 

meaning of expression, 50. 
second test of preference among 
res., 50. 


Blood—-(con/,.) 

whole, understood in this work, 
when C. or D. not specified. 
xxv., note. 

Brothe r - 

a residuary, 25. 

acknowledgment as, of person by 
eon, v. Acknowledgment of 
person as brother by son. 
by whom excluded, 130. 
declaration in favour of, 247. 
examples on, 120, 137, 140, 144- 
148,209. 

excluded by tr. grandfather accord¬ 
ing to Abu Hanifa, 29, note, 
infant or absent, executor’s power' 
to sell property of, v. Executor* 
inherits with tr. grandfather ac¬ 
cording to some lawyers, 29, 
note. 

of female manumittor, comes after 
son as res. for special canae, 
but has to pay fine, 169. 
manumittor, tr. granilf&ther pre¬ 
cedes as res. for special 
cause, according to Abu 
Hanifa, 169. 

uterine, v. U terine brother, 
with sister and daughter or son’s 
daughter, rights discussed, 48.. 
v. Brother, sister, &c. 

Brother’s daughter— 

and similar relations, examples on, 
101, 146. 

Brother's son— 

(h.1.8.), a residuary, 25. 
examples on, 137, 211. 
v. Nephew. 

Brother’s son’s son- 
example on, 211. 

Brother, sister, &c.— 

question whether excluded by tr. 
grandfather, 130. 

Burhah-ad-deen AH— 
author of the Hedaya, vii 
held the rank of Monjtahid, viii. 

Burial- 

expense of, payable before debts, 
189. 

Capitation tax— 

in Arabic, jwyat, 222, note. 

Captive— 

alien under protection differs from, 
341. 

if husband or wife brought as, from 
foreign country , separation en¬ 
sues, 341. 

if wife brought as, from foreign 
country, no edit, 341. 
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Captivc“--(<;<mi) 

woman, man may not marry, ii ! 
pregnant, 305. 

v. Believing captive, Captives, Cap- 


Captives 

if husband and wife brought as, 
from foreign country, marriage 
continues, 341. 
marriage of, v. Infidels. 
v. Captive, Captivity, 

Captivity-- 

not iu itself a cause of separation, 
341. 

v. Captive, Captives. 

Carrion — 

dower of, on Christian zimmee 
marriage, v. Dowor. 

meaning of term, 373, ibid,, note. 

Chancery— 

English Court of, v. Court. 

Chart— 

of family inheritance, .Frontispiece. 

explanations respecting, Chap. II. 

Child—- 

bastardised by imprecation, 188. 
born of invalid marriage, deemed 
to be child ofjaefcual father, 307. 
hermaphrodite, v. Hermaphrodite, 
Hermaphrodites. 

illegitimate, unacknowledged by 
father, considered to have no 
father, 042. 

inherits from mother, not from 
father, 342. 

infant, of infidel and convert, 
deemed a Mussulman, 337. 
infidel, infidel father may contract 
in marriage-, 337. 

hifidel may he guardian to, 337. 
of female manumitted when preg¬ 
nant, born free, 171, i72. 

slave married to owner’s father, 
is free, 334. 

infidels of different sects, deemed 
to be of superior sect, 337. 

Mussulman and infidel, must, be 
brought up as Mussulman, 
337. 

person married, may be witness 
to marriage contract, 313. 
rales for determining whether born 
alive, 152. 

sucking', sembte, man mav be mar¬ 
ried to, 310. 

unmarried female slave bearing to 
owner’s fathor, becomes his 
am walid, 333. 


Children- 

infant, v. Infant. 

posthumous, v. Posthumous chi!, 
dren. 

v. Daughter, Son, &c. 

Christian— 

bequest by, to convert house into 
church, 234. 

church built by, descends by law of 
inheritance, 184. 

house directed by will of to be 
turned into church, one-third 
passes as legacy, 184, note, 
or Jew, in Arabic kitabee, 308, note, 
zimmee, v, Zimmee. 

Church- 

bequest by Christian to convert 
house into, 224. 

built by Christian, descends bylaw 
of inheritance, 184. 

Claim— 

of dower, v. Dower. 
posthumous, of dower, 369. 

Class- 

(as “ the distressed ”). bequest to, 
256. 

Classes— 

of D.K., v. Distant kindred. 

res. (generally), similar to classes 
of D. K, 45. 
not exhaustive, 45. 
v. Residuaries. 

res. and D. K . exception to their 
complementary character,60. 
exhaust (within limits) all rela¬ 
tions not Sh., 59. 
not exhaustive, 61, 62. 

Client- 

equivalent to cpntractee of suc¬ 
cessor by contract, 175. 

Clothing ~ 

ordinary, sembte, cannot (generally) 
constitute dower, 347. 

Coin- 

rules of composition as to, 197. 
Compensation 

not required from executor for lost 
property, when, 270, &c. 
Composition of Inheritance— 

any property except debts may be 
included in, 195. 

debts cannot be directly included^:, 
194. 

may be indirectly included in, 

■ 194, 195. 
definition of, 194. 

equality of value not necessary, 195. 
general rules as to, 194, &c. 
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Comj. osition of inheritance—( cont .) 
if debt directly included its, void 
entirely, 194. 

instance of, from Sir,, 197, 198. 
none if estate overwhelmed with 
debt, 194. 

rules aa to coin, 197. 
gold anti silver, 195, 196. 
goods and effects, 196, 197, 
property not known, 197. 
seisin required, when, 196, 197. 
sum, &c., accepted counts as actual 
share, 197. 

Condition— 

against dower, nugatory, 648. 
marriage (English law), 195, 
note. 

nugatory or unlawful, (generally), 
invalidates contract, 194, 11.12, 
note. -'XdiXy : 

does not invalidate marriage 
contract, 194, note, 312. 
Consanguine — 

origin and meaning of word, xxv., 

; . note. 

Consanguine brother— 

a residuary, 25. 
by whom, excluded. 131. 
examples on, 137, 212. 
excluded by tr, grandfather accord¬ 
ing to Abu Hnnifa, 29, note, 
inherits with tr. grandfather ac¬ 
cording to some lawyers, 29, 
note. 

v Brother, Sister, &c. 

Consanguine brother’s daughter's 
son— 

and similar relations, example on, 

104 . 

Consanguine brother's son- 

example on, 144. 

(h. 1. e.), a residuary, 25. 
Consanguine paternal uncle- 
a residuary, 25. 

of father, &c., and his son’s h. 1. s., 
residuaries, 25. 

Consanguine paternal uncle's daugh¬ 
ter’s daughter— 

and similar relations, example on, 

106 . 

Cos. sanguine paternal uncle's son— 
(h. 1. s.) a residuary, 25. 
Consanguine sister— 
as residuary, 44. 
by whom excluded, 131. 
example on, 137. 

excluded by tr. grandfather, ac¬ 
cording to Abu Hanifa, 29, 
note. 


Oon sanguine si Riser— (cont ..) 
her share, 20. 

inherits with tr. grandfather ac¬ 
cording to acme lawyers, 29, 
note. 

with sisters and daughters or sons’ 
daughters, semble, excluded, 
127. 

v. Brother', Sister, &o. 

Conscience- 

debt of, v. Debts of conscience. 

Consent- 

declaration and, need not be sepa¬ 
rate when one agent .for both 
parties, 824, 825. 

in marriage contract, definition of. 
311. 

must not be in present tense, 811. 
of female, to contract by guardian, 
rule when dispute as to fact of, 
; 318. 

inheritor, v. Inheritor, 
owner, to marriage of slave, v. 
Slave. 

semble, female lunatic may bo con¬ 
tracted by guardian without, 
318. 

to contract by guardian, how signi¬ 
fied, 315. 

Consummation— 

as affecting title to deferred dower, 
•y. Dower. 

complete retirement equivalent to, 

358, 869. 

dower may be earned by, 359. 
or retirement, in case of divorce 
without,, only half dower due, 

359. 

v. Dower. V 

Contents— 
table of, xxi. 

Contract— 

(generally), if invalid in part, in¬ 
valid entirely, 194, 312, note, 
of marriage, -u. Marriage contract. 

mawalat, v. Mawalat, 
ordained, v. Ordained contract, 
reciprocal, by guardians, v. Mai> 
riago contract, Reciprocal con¬ 
tract by r guardians, 
successor by, a. Successor by con¬ 
tract. s 

Contract by agent- 

subject treated, 324. 
v. Agent in matrimony. 

Conversion— 

ground for decree of divorce, 186. 











Conversion— (bo;. 

joint, after joint apostasy, mar¬ 
riage not dissolved by, 186, 
187. 

joint, no ground for separation, 18b. 
v. Infidel. 

Convert— 
v. Infidel. 

Country - 

difference of, ». Difference oi: 
country. 

Court. 

of Chancery (English), presump¬ 
tion of marriage, &o., by, 342. 

Creditor — 

executor may soil estate to pay, 
268. 

v. Creditors, Debt, Debts, &o. 

Cro fli toTg— 

debts due to actual, *•'. Debts of 
health. 

kazee to pay debts to, 102. 
sale of indebted slave in the absence 
of, invalid, 269. 
v. Creditor, Debt, Debts, &c. 

Baught er¬ 
as residuary, 86. 

examples on, 83, 84, 86, 8/, 111, 
113, 115, 116, 117, H8, 120, 
136. 137, 140, 144, 145, 146, 
147, 148, 199, 202, 206, 208, 
211, 212, 213. 
her share, 18. 

not liable to exclusion, 124. 
posthumous, v. Posthumous chil¬ 
dren. 

with son’s daughters, 36. 

Daughter ’ s son— 

and similar relations, examples on, 
92, 97, 99, 146. 

Dead person- 

and another, bequest to be di¬ 
vided between,” fails as to 
former, 228. 

bequest to, latter takes all, 228. 
bequest to, void, 227 -229. 

Death ■ t r , 

of lost or missing person, v, uos*j 

or missing person. 

acknowledgment of, by inheritor, 
V: Acknowledgment ol debt 
by, &g. 

payment of half of, 53. 
cannot be directly included in com¬ 
position, 194. 
dower is a, 192, 345. 
may be indirectly included in com¬ 
position, 194, 195. 


Debt- v , 

of orphan, duties of executor as? to- 
V. Executor, 
property in cannot be convoyed, 
194. 

v. Creditor, Debts, Debt of health, 
Debt of sickness, &c. 

Detot of health— 

definition of, 191. 

dower is (generally) a, 345. 

v. Debts of health. 

Debt of sickness— 

cause must not be known, 291. 
comes after debts of health, 282.^ 
before legacies and claims of in¬ 
heritance, 282. 
definition of, 191. 
may extend to whole, 282. 
may oust legatees and inheritors, 
282. 

singular reason for extending to 
whole, 291, note. 

takes effect immediately, 282, 288. 
v. Acknowledgment of debt bv 
sick person, Debts of sickness, 
&c. 

Debtor— , . , 

mazoon who is, may he contracted 

in marriage, 331. 

wife of mazoon who is, a creditor, 

how far, 371. 

^aro “ of health ’’ or “ of sickness,” 

191. 

come before legacies, 1, 2, note, 
189, 220. 

before claims of inheritance, 191. 
executor may sell slave to pay, by 
order of kazee, "269. 
funeral expenses payable before, 
189. 

one of two executors may pay if 
directed to do so, 266, 267. 
slave may be sold to pay, when , 
268, 269. 

v. Debt, Debts of health, Debts of 
sickness, &c. 

Debts of conscience- 

by bequest, restricted to a third, 

192. y 
ineffectual after death except by 

bequest, 192. 

neither debts of health nor debts 
of sickness, 192. 

Debts of health- m . 

abate if property insufficient. 193. 

9ft 










Difference of country. 

a bar to inheritance, 187. 


Debts! of health-- (cont.) 
after payment of, surplus (gene¬ 
rally) goes to inheritors, 192, 
193. 

come before debts of sickness, 192, 
282. ■ 

if property insufficient for, debtors 
of sickness and inheritors get 
PPl'i . nothing, 192. 

v. Debt of health. 

Debts of sickness— 

debts of health payable before, 
Ky 192. 

exist by acknowledgment of dying 
nor son, 191. 

not . 'ly proved to bo owing, 101. 
ousted Property insufficient for 
debts . health, 192. 
v. Debt of sickness. 

Declaration— - 

and consent, need not be separate 
when one agent for both parties, 
324,325. 

in favour of brother, 247. 
in ■marriage contract, actual word 
V/y' nihkah not necessary, 311. 

' definition of, 311. 

must not be in present tense, 
jKSv; 311. 

11 ■ what words insufficient, 311. 

what; words sufficient, 311. 

B of puberty,#. Puberty. 

Decree - 

amount of viatat in lieu of clower 
may be subject of, 349. 
as to dower, does not establish 
marriage, 347. 

made against husband refusing to 
take oath in claim- of dower, 

347. 

not necessary to dissolution of mar- 
ringe by option of manumis- 
sion, 832. 

of divorce, v, Divorce, 
of the kazee, v. Kazee. 

Decrees- 

of the kazee, remarks as to, 198, 

Deferred dower— 

v. Dower. 

Degree 

%{ proximity of, first test of preference 

among res., 50. 

Degrees - 

' prohibited, v. Prohibited degrees. 

Deposit . 

brie of two executors may restoi’e, 

26fi. 


actual, definition of, 187. 
or “ state,” definition of, 187. 
qualified, definition of, 187. 
two kinds of, 187, 

Difference of religion- 
a bar to inheritance, 181, 182. 184, 

Disposition- * 

voluntary, v. Gift. 

Dispositions by sick (dying 1 ) per¬ 
sons- 

four kinds of, 281. 
subject treated, 280, 

Disputes as to amount of specified 
dower- 

sub ject treated, 357. 

Distant, kindred — 

by two lines, inherit by both, 71. 
‘'children of Class 4,” include re¬ 
moter descendants, and also 
desc. of Class 4 of res., 76, 77. 
Class I, degrees being equal, child 
of heir preferred, 71. 
examples on, 92-100. 

Class 2, degrees being equal, per¬ 
son related through heir pre¬ 
ferred, 71. 

degrees being equal, &c., two- 
thirds to paternal side, one- 
third to maternal, 72. 
meaning of “ related through an 
heir,” 71. 

no examples on, why, 100, 101. 
person related, through heir must 
be related through ah., 72. 
Class 3, ^ conflict between Abu 
Yusuf and Muhaimned, 75. 
degrees being equal, child of res. 
preferred, 73. 

degrees being equal, &c. descend ¬ 
ants of whole blood pre¬ 
ferred to desc. of 0. relations, 
74. 

degrees being equal, &c., zombie, 
descendants of C. preferred 
to desc. of IT. relations, 74. 
examples on, 101-105. 

Class 4, all equal in degree, 75. 
example on, 1 05. 
limited to children of immediate 
grandparents, seem. Class 4. 
of res., 76. 

ao preference to child of heir or 
of res., 75. 

on same side, descendants of 
whole blood preferred to d. 
of C. relations, and d. of 0. 
relations to d. of U., 76. 
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Distant hindrcd- 
Clasa 4, two-thirds to paternal aide, 
one-third to maternal, 75. 
descendants of Classes 4 of res, and 
I). K., degrees being equal, 
two-thirds to paternal side, one- 
third to maternal, 77. 
degrees being equal, &e., descend¬ 
ants of whole blood preferred 
to d. of C. relations, 77, 
degrees being equal, &e. sembU, 
descendants of 0-/ et,— 
to d. of IJ. relatio's. 78. 
example oh, 106. / t jl 

subient to prior rule/ /Mid of res. 



WM: 


pro i, 


77. 


y flosses of, complemo,.uary to classes 
of res., 69. 
enumerated, 67. 
not exhaustive, 58, 80. 
conflict between Abu Yusuf and 
M uhammed as to differences of 
sex and blood, 64, &c. 
conflicting views as to rights and 
order of, 67, note, 
definition of, 12. 

overlooked by some writers, 12, 
note. 

division among, chapter on, 91. 
examples on, 92, &e. 

differ in character from those on 
ah. and res., 91. 

now feature in present edition, v. 
four classes of, 57. 

(generally) complementary to res., 
60, <fec. 

in Arabic, zavi-ul-arhdvi, 12. 
include nil, not sh. or res., even if 
not related through classes, 
58, 80. 

related through classes, 58, 80. 
inherit after residuariea, 12, 13. 
not always more remote than sh. 

or res., 11,12, note, 59. 
of same class, degree (generally) 
the t est of preference, 64. 
and degree, male takes twice as 
much as female, 64. 
question as to succession beyond 
limits of classes, 80. 
rule of Muhamtried as to, general 
statement of, 66, &c. 
special rules of classes, 71, &c. 
succeed, in order of classes, 56. 
when no sh. or res., 56. 


Di s tan t kind red—(cc nt. 

table showing order of tests of 
preference, 79. 

take nothing by more absence of 
res., 56. 

when there is return, 56. 
treated more fully than in previous 
editions, v.. 

Distressed— 

tho, bequest to, 256. 

Division— 

g D. K., chapter on, 91. 

I ||L and res., chapter on, 82. 

of proporty between legatees and 
inheritors, 270, <fcc. 
the, true grandfather, meaning of 
expression, 30. 

Divoroe- 

oonversion a ground for decree of, 
186. 

in case of apostasy, v. Apostate, 
may mean obstruction, as well as 
dissolution, of contract, 330, 
331. 

need not involve existence of valid 
marriage, 307. 

proceeds from husband, 322. 
semble, dower payable immediately 
in case of, 362, 363. 
separation by option of mamumis- 
siori is not, 333. 
maturity is not, 322. 
without consummation or retire¬ 
ment, in case of, only half 
dower duo, 359. 
v. Edit, Separation, &o. 

Doctors— 

“ all the,” semble, the Sunni autho¬ 
rities generally, ix. 

“our/' semble, Abu Hanifa and the 
two disciplos, ix. 

Dower— 

a consideration for sexual intex*- 
course, 345. 

a debt, 115, noto, 192, 345. 
acts of mohabat may relate to, 
281. 

amount of matat in lieu of, .may be 
subject of decree, 349. 
an incident of marriage, 293, / 

cannot be relinquished by antece¬ 
dent act, 348, 364. 
chapter on, 344. 

new feature in present edition, 
vi. 

claim by wife against husband’s 
inheritors, 369. 











Dower—( cont,) 
in case < 


.. of reciprocal contract; by 

guardians, proper given, 355. 

sick person, wife a joint creditor 
for, with other creditors, 

■ 351. " ■ 

unmarried female slave bearing 
child to owner’s father, v. 
Slave. 

claim of, if husband refuse to 
take oath, decree made against 
him, 347, 

oath tendered to husband., 347, 

be made without 


: 369. '0mM IStSl-€ri 

decree as to, does not; establish 

marriage, 347. 

deferred, may form subject of liti¬ 
gation between wife or her 
inheritors and husband or his 
inheritors, 362. 

(niOWjil), definition of, 343. 
not demandable immediately, 
362. 

wimble, no rule as to payment at 
fixed time or during joint 
lives, 362. 

not demandablo (generally) 
till after death, of husband 
or wife, 362. 

payable at once in Case of di¬ 
vorce, 362, 363. 

wife may not refuse to admit 
husband for non-payment 
of, 362. 

title to, complete on consumma¬ 
tion or husband's death, 363. 
definition of, 345. 

descends to wife’s inheritors, like 
other property, 145, note, 345, 
346. 

earned by consummation or retire¬ 
ment, or due on husband’s 
death, 359- 

effect of divorce without consum¬ 
mation on remission or gift of, 
365367. 

effect of retirement on right to, v. 
Retirement. 

generally, a, debt of health, 192, 
345. 

how distinguished & 


marriage may 

mention of, or with condition 
against, 348. 

may absorb whole estate, 1 <15, note, 
•be prompt, deferred, or partly 
prompt and partly deferred, 
348. 

remitted after execution of 
marriage contract, 364. 
consist of money or other pro¬ 
perty, 345. 

deprive relations of their inherit¬ 
ance altogether, 293. 
need not be named in Contract by 
guardian, 318. 


of adult, father may not take pos¬ 
session of, 346. 

female slave, contracted by 
owner, belongs to owner, 
370, 371. 

doubt whether any, if killed by 
owner, 370. 

married, to owner’s father and 
bearing child, 334. 
without owner’s consent, 
who entitled to, 872. 
payable if she be killed by 
stranger or die natural 
death,370. 

infant, father may take posses¬ 
sion of, 346. 

infidels, &o., information scanty, 
but rules as to marriage 
afford help, 374, 375. 

mokatiba, belongs to herself, 
370. 

wife of indebted 


:rom mere pre¬ 
sent, 346, 847. 

husband may take Us share of, 
as one of wife’s heirs, 145, 
note. 

if husband apostatise, wife takes 
whole if marriage consum¬ 
mated, half if not, 374. 
property exhausted by, legatees 
and inheritors get nothing, 
346. 

wife divorced without consum¬ 
mation or retirement, only 
half due, 359. 


mazoon, w. Ma- 

ZpQTi. 

oq breach of marriage condition 
(generally), proper given, 357, 
invalid marriage of male* slave, 
by owner’s command, doubt 
as to rule, 371. 
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Dower— {coni'.') ■ 

ordinary clothing is not ‘prim% 
facie, 347. 

specified, agreement for inadequate 
or extravagant, by father or 
grandfather of infant, valid, 

347. 

by sick person, sernble, may ex¬ 
tend to whole property, 350, 

351. 

slave, xnnv ho agreement for 
service, 354. 

cannot consist of hog, 349. 

right of water, 349. ; pii 

that which is not property, 349, 
undertaking to tench the 
Koran, 349, ' 

unlawful property, 349. 
wine, 349. 
definition of, 348. 
disputes as to amount of, 857. 
if delivery become impossible,. 
similar article or value giver, 

350. 

if less than ten (firms, must be 
made up to that amount, 350. 
infant contracted on inadequate 
or extravagant, doubt as to, 

304. 

may be fixed at any amount, 

115, note. 

less than proper, 350. 
must not be less than ten dirins, 

350. 

of carrion, on Christian zimmee 
marriage, doubt as to rule, 
373,374. 

wine or pork, on zimmee mar¬ 
riage, doubt as to mle, 373. 
mnble, amount arbitrary, 350. 
may consist of any lawful pro¬ 
perty, 349. 

when animal promised and spo- 
animal or value 


Dower—(coni.) 

on marriage • of male slave by 
owner’s consent, a debt on 
slave’s person, 370. 
male slave by owner’s consent, 
payable by owner, 370. 
modabhit, payable from his own 
acquisitions, 370, 871. 
mokatib, payable from Ms own 
acquisitions, 370, 871. 
slaves, 370, Ac. 

post-nuptial additions to, binding 
on husband , 364. 
doubt as to effect of divorce 
without consummation, 364- 
post-nuptial, is in lien of proper, 363. 
sembie, follows rule of proper 
dower in case of divorce 
before consummation, 363, 
304. 

similar in incidents (generally) 
to dower at marriage, 363. 
prompt, (moajil), definition of, 348. 


payable immediately, 361. 
when not paid, husband may not 
restrain wife, 361. 
wife may refuse to admit, or 


cios named, 
given, 356, 
animal promised, species not 
named, proper given, 356. 
less than ten dir ms promised, 
five dinns due on divorce 
without con sura mat ion or 
retirement, 359. 
ouo of two slaves of different 
values promised, rules and 
doubts as to, 365, 356. 
ostensible slave promised, who 
proves to be free, doubt as 
to rule, 353. 
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D owar— (cont.) 

specified, when piece of cloth pro¬ 
mised, and kind named, cloth 
or value given, 356. 
piece of cloth promised, and 
hind not named, proper 
given, 356. 

two ostensible slaves promised, 
and one proves to be free, 
doubt as to rule, 353, 354. 
wife divorced before consumma¬ 
tion entitled to half of, 34S. 

takes effect* generally, pari passu 
with ordinary debts, 345. 
precedence of claims by inherit¬ 
ance, 344. 

two kinds of, as regards origin of 
right, 348. 

time of payment, 348. 
when condition against, or no men¬ 
tion of, proper accrues, 348. 
condition to teach the Koran 
specified as, proper given, 
354. 

different Bums specified in diffe¬ 
rent events. 


Dower— (cont.) 

when marriage invalid, only ope, 

:#!i'r^eveniiliMBiaMaa 


if repeated intercourse, 

marriage invalid, semble, if two 
sisters married by two con¬ 
tracts, each takes a half 
dower, 367, 368. 
separation without consumma¬ 
tion destroys right to, 
367. 

obtained from guardian, may be 
recovered by him from hus¬ 
band, 346. 

right of water specified, proper 
given, 353. 

unlawful property specified, 
proper given, 352, 353. 

vinegar specified, but proves to 
be wine, doubt as to rule, 
353. 

Wife has seisin of, husband’s 
right is gone, 346. 
wife apostatising takes whole if 
marriage consummated, none 
if not, 345, 374. 

committing suicide before con- 
summation does not lose, 
345. 

dyicig before consummation does 
not lose, 345. 

having obtained seisin of, has 
unrestricted power over, 346. 

may sell to husband, when, 346. 
woman contracting herself on in¬ 
adequate., doubt as to rule, 
303, 304. 

invalidly married may be entitled 
to, 306, 307. 

woman’s guardian may bo surety 


doubt ns to 

rule, 357. 

free man specifies condition of 
service as, sembla, proper 
given, 354. 

goods specified by weight or 
species and quality 


meastire, 
described, goods given, 356. 
species, but not quality, de¬ 
scribed, proper given, 356. 

guardian surety for, may be 
claimed from guardian or 
husband, 346. 

husband converted, infidel wife 
refusing to embrace the 
faith entitled to, when, 372, 
373. 

indebted mazoon contracted by 
owner, how far a debt to 
wife, 371. 

invalid 


for, 346. 

Dower, prompt or deferred- 
subject treated, 361- 
Dower, specified or proper- 
subject treated, 348. 

Drawing 1 a relation- 
explanation of term, 167- 
v. Residuary for special causo. 
Dumb person- 

may make valid marriage, when 


marriage invalid, but consum¬ 
mated, proper, or specified if 
less than proper, 367. 
if adult wife give milk to in¬ 
fant wife, none to adult 
without consummation, 
half to infant, 368, 369. 
if lawful marriage by same 
contract, doubt as to rule 


Ddit- 

in case of married woman becoming* 
a zirnmee or convert, doubt 
whether any, 340, 341. 
prohibited marriage, commences 
from separation, 807- 









Edit—(<son£.) 

none, when wife brought as captive 
from foreign country, 341. 
of divorce, effect of acknowledg¬ 
ment prior to expiration of, 

287. 

pregnant woman, does not expire 
till birth of child, 150. 
repudiated wife, husband may 
many her sister, after ex¬ 
piration of, 307. 
widowhood, definition of, 150. 
rules as to, in case of husband or 
wife being converted from in¬ 
fidelity, 340. 

Effects— 

composition of inheritance as to, 
v. Goods and effects. 

Emancipation— 
v, Man amission. 

Emancipator - - 
v. Munmnifctor. 

English law- 

instances of indirect proceedings 
allowed by, 195, note. 
Equality- 
in Arabic, kafai, 29.8. 
in marriage, u. Rules of equality. 
Escheat- 

doctrine of, applies to property of 
Hindu, 180. 

semble, applies to property of 
Mussulman, 180. 

Etmueib— 
v. Ineen, Majboob, 

Evifien.ee- 

esscntial to marriage contract, 314. 
law of, w. Witnesses. 

Examples— 

for practice, on sh. and res., 143. 
miscellaneous, on sh. and res., 135. 
on I). IC, Class 1, Class 2 , & g ., v . 
Distant Kindred, Class 1, 
Class 2, Ac, 

division among D. K., 92. 
division among sh. and res., 83. 
herm.aphrodites, 205, 206. 
lost or missing persons, 208, 
209. 

particular sharers and resi- 
duaries, viz.: 

brother, 120, 137, 1,10, 144, 
145, 146, 147, 148, 209. 
brother’s son, 137, 211. 
son’s son, 211. 

consanguine brother, 137, 212. 
brother’s son, 144'. 
sister, 137. 
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Examples on particular shavers and 
residuaries— (cont.) 

daughter, 83, 84, 86, 87, 111, 
113, 115, 116. 117, 118, 

120, 136, 137, 140, 144, 

145, 146, 147, 148, 199, 

202, 206, 208, 211, 212, 

213, 

father, 83, 84, 88, 111, 113. 

120, 140, 144, 145, 1.46, 

148, 202. 

father’s brother’s son, v, Pat,. 
uncle’s son. 

husband, 8.8, 111, 112,11.6, 117, 

120, 140, 144, 145, 148, 

209,215. 

mother, 83, 84, 88, 90, 1 11, 112, 
113, 115, 135, 136, 140, 

144, 145, lie, 147, 148, 

199, 202, 212, 214. 

pat. uncle, 84, 85, 86, 87, 88, 
148. 

uncle’s son, 90, 148. 
sister, 112, 1.20, 135, 137, 144, 

145, 146, 147, 148, 209, 

214. 

son, 120, 136, 137 140, 144, 
145, 146, 147, 148, 199, 

202, 205, 206, 208, 211, 
son’s daughter, 208. 
son, 136, 208. 

true grandmother, 84, 85, 86, 

117, 118, 140, 148. 
uterine brother, 215. 

sister, 90, 112, 117, 214. 
wife, 85, 86, 87, 88, 113, 117, 

118, 120, 135, 136 137, 

140, 144, 145, 146, 147, 

148, 199, 202, 211. 215. 

persons dying together, 211, 212. 
persons who mav not inherit, 
214, 215. 

posthumous children, 199, 202, 
residuaries for special cause, 212, 
213. 

special rights and disabilities, 
199. 

the increase, 111, Ac., 135. 
the return, 115, Ac., 140. 
vested inheritances, 1.20, L#7, 

140, 144, 145, 146, 147, 148. 

Exclusion 

cannot arise from proscuee of person 
incapable of inheriting, 128. 
chapter on, 124. 

it) Sir, stmble, does not lapply to 
D. K,. 134. 
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Exclusion — (etynt.) 

express authority the best guide j 
in questions of, 130. 
imperfect, may arise from presence 
of person incapable of inherit¬ 
ing, according to Ibn Masnud, 
128. 

meaning of expression, 128, 
132, note. 

shown in Table of Sharers, 133, 
note. 

in some instances, authority the only 
guide, 129. 

in this work, means total exclusion, 
132, note. 

of tr. grand mother, may arise 
from presence of tr. grand¬ 
mother in different line, 132. 
parents, children, husband, and 
wife, not liable to, 124. 
rules of, 12-1, 125, 127, 128. 
brothers, &c., with mother, ex¬ 
cepted from Bnle 1, 125. 
necessity for, ) 24. 

Buie 2 subordinate to rules as to 
shares, 127. , 

Rule 4 not applicable to ah., nor 
as between eh. and res., 129. 
mrib ty, 0. sister with sisters and 
daughters, &c., excluded, 
under Buie 2, 127. 
supplementary to rules placing 
ah. above res., &c., 124. 
some cases of, at variance with 
rules, 129, 
table of, 130. 

JSxecutor - 

a competent litigant on behalf of 
infant or absent inheritors, 

271. 

a successor of testator, 270. 
accepting, in testator’s presence, 
cannot decline in his absence 
or after his death, 262. 
semUe, may decline in testator’s 
presence, 262. 

appointment of fasik or infidel as, 
kazee must annul, 263. 
primarily valid, 263. 
appointment, of slave aH, kazee 
(generally) must annul, 263. 
appointment of testator’s slave as, 
mrnhle, always invalid, 263. 
ascertained powers of, 267, 268. 
being guardian of orphan, rule as 
to transfer of debt, 276. 


Executor— (c&tot.) 

bill of sale by, doubt as to form of, 
276. 

declining after testator’s death, 
kazeo may set aside, 262 . 
may accept till set aside by 
kazee, 263. 

declining in testator’s presence, 
.s emble, cannot accept after 
testator’s death, 263. 
duties of, end, generally, after divi¬ 
sion, 277. 

may end before division, 277. 
father'of testator may act as, when, 
265. 

if not thoroughly efficient, kazee 
may appoint co-executor, 265. 
inferior to testator’s father, as re¬ 
gards contracting inf ant chil¬ 
dren, 265. 

kazee may appoint in place of one 
declining after testator's death, 
262. 

may not dismiss capable and 
trustworthy, 264. 
release on his own allegation 
of incapacity, 264. 
must appoint in place of. one 
dying, when, 265. 
dismiss “culpable,” 264. 
not dismiss on complaint with¬ 
out proof, 264. 
release incapable, 264. 
liable to purchaser, when, 273, &c. 
may accept or decline, 262. 

be appointed generally, or for 
particular purpose, 261. 
buy and sell moveaole property- 
on account of orphan, 276, 

277. ■ 

not be a litigant on behalf of 
legatees, 271. 

take possession of infant or 
absent legatees’ portions, 

27 1. 

trade with orphan’s property, 
276. 

sell for infant inheritor, or to 
pay creditor, 268. 
immoveable property of absent 
son, when, 277. 

moveable property of absent 
son, 277. 

infant . or absent brother or 
nephew, 277. 











INDEX 


Executor— (cant) 

may sell slave by order of leasee, to 
pay debts, 269. 

take possession of infant or ab¬ 
sent inheritors 1 


Executors -"- {coni.) 
information concerning, in ether 
works, 279, note. 

inheritors may have to perform 
duties which might be expected 
to fall on, 278, 279, 
one of two dying, kazee must ap¬ 
point another in place of, 
when, 265. 

testator may appoint one, two, or 
none, 261. 

their functions and liabilities, 261, 


portions, 

must divide property between lega¬ 
tees and inheritors, 270, 
not insert his power, as Snob, In 
bill of sale, 275. 

preserve property until division, 
270. 

take possession of legacies, when, 
270. 

need not accept or decline, 262. 

not accepting or declining in tes¬ 
tator’s lifetime, may accept or 
decline afterwards, 262. 

not liable in respect of lost pro¬ 
perty, when, 270, &e. 

of deceased executor, is executor of 
his testator, 265.. 

of woman, may sell moveable pro¬ 
perty of infant or absent son, 

277. 

powers not precisely defined, 267, 
268. 

protected in certain events as being 
a trustee, 273. 

represents the Arabic waaee, 261. 

sevible, can do everything necessary 
for collecting, &c., estate, and 
discharging claims, 268. 
has' general power to convert 
into money, 268, 269. 
liable as a creditor, except so far 
as Ire is a trustee, 273. 
may not sell property subject to 
lien, 269. 

mokatib may be, 263, 264. 

selling part of property, deemod 
to have accepted, 262. 
property of infant inheritor, 
rules as to liability, 274, &o. 

set aside by kazee on declining 
office, cannot afterwards act, 
262, 263. 

superior to testator’s father as Re¬ 
gards children’s property, 265. 

words in which may be appointed, 
361. 

v. Executors, Executorship. 

Executors— 

appointed generally, or for particu¬ 
lar purpose, semfole, no differ¬ 
ence in principle between, 279. 


two, appointed at different times, 
question whether in same posi¬ 
tion as when appointed to¬ 
gether, 267. 

may be appointed together or at 
different times, 261. 
one may act alone, in what 
matters, 266, 267. 
v. Executor, Executorship, 

Executorship— 

not annulled by mere refusal after 
testator’s death, 263. 

False grandfather- 

example showing exclusion of, 120. 

False grandparents— 
instances of, 14. 

Fasik— 

appointed executor, v. Executor, 
(Arabic), a reprobate, 263. 
imperfectly defined., 318, note, 
may be witness to marriage con¬ 
tract, 313. 

Fast.- 

(certain descriptions of) not a bar 
to complete retirement, 360. 


Fatawa Alamgiri— 

and other modern works, reasons 
for hot relying upon, xv., &<>. 
translations of, desiderated, xvii. 
Father— 

and son, of mammuttor, question 
which is entitled to willa, 168, 


as residuary, 26, 27. 

contracting adult daughter, may bo 
witness to contract, when, 313. 
infant child, on inadequate or 
extravagant dower, v. Doweiy 
Infant. 

examples on, 83, 84, 88, 111, 113, 
120, 140, 144, 145, 146, 148, 
202 . 

his share, 18. 

illegitimate child, unacknowledged 
by, deemed to have no, 342. 








roetus— 

bequest of, valid, when, 227. 

to, valid, when, 227. 
included (generally) in bequest of 
female slave, 227, 251. 
may bo excepted from bequest of 
female slave, 227. , 
of female slave, bequest of, to one, 
and of slave to another, 246. 
Fornication- 

may canso prohibition of marriage, 
when, 304. 

Fosterage- 


Father— (coni) 

marriage contract of infant by, 
absolutely binding, 321. 
not, liable to exclusion, 124. 
of adult, may not take possession 
of dowor, 346. 
infant, doubt as 


to right to con¬ 
tract infant to slave, 303, 
may take possession of dower, 
346. 

testator, inferior to executor as 
regards children’s property, 

265. 

may act as executor,when, 265. 
superior to executor, as regards 
contracting infant chil¬ 
dren in marriage, 265. 
or grandfather, of infant, agree¬ 
ment for inadequate or extra¬ 
vagant, dower by, valid, 347. 
Father’s brother’s son— 
examples on, 90, 148. 

Paaoolee— 

(Arabic), an unauthorised person 
assuming bo be an agent, 326. 
marriage contract by, if no consent, 
give-; no right of inheritance, 

327. 

not valid ab initio, 326. 
validated by consent, 326. 
void by death of either party 
without consent, 327. 
not incompetent in himself, 321. 
one may act for each party, 326. 
limnble, cannot be principal also, 
326, 327. 

cannot contract himself to ab¬ 
sent person, 327. 
contract two absent persons, 
327. 

one cannot act for both parties, 
326, 327. 

Fee simple— 

v. Remainder. 

Female- 

adult, v. Adult. 

cannot be primarily a residuary, 25. 
generally, takes half as much as 
male, 18, note. 
v. Wuman. 

Female incestor— 
v. Grandmother. 

Female apostate- - 

property of, goes to her believing 
heirs, 185. 
v. Apostate. 

Female slave— 
v, Slave. 


prohibitions of marriage for, 295. 
what evidence necessary to esta¬ 
blish, 296. 

v, Marriage, Prohibitions of mar¬ 
riage for fosterage, &<:. 

Fractional and other bequests— 
for particular cases, v. Bequest* 
Legacy, Will, <fcc. 
subject treated, 234. 

Fractional legacy— 

v. Fractional and other bequests. 

Freedman- - 

cannot enter into contract of 
mawalat, why, 176. 
does not inherit from manomittor, 
17°. 

inheritance from, by willa, p. Resi¬ 
duary for special cause, &c, 

Freedwoman— 

guardian of infant female, v. In¬ 
fant. 

Freethinker ~~ 
will of, valid, 225. 

Fruit— 

of tree or garden, v. Bequests of 
use or produce. 


Fugitive— 

definition of, 187. 

Full age-- 

identical with puberty, 221, 


Funeral expenses- 

any person may pay, 267, note, 
come before debts, 189. 
legacies, 220. 

how paid when no property, &c., 
190. 

one of two executors may par, 
266. 

property on which there is lien not 
to be sold for, 189, 190, 269. 
the first charge, 1, note, 
what are "" “ 


sufficient,” he., 190. 

Furalss— 

(Arabic), inheritance, 2. 

(Sard en¬ 
tree or, bequest of produce of, v, 
Bequests of use or produce. 
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Gestaion- 

in case of in .marriage, 

reckoned from time of inter¬ 
course, 307. 

longest period of, two years, 150. 

shortest period of, six months, 150. 

Gheebat-moonkafcat— 

(Arabic ), doubt as to meaning, 
320. 

curt— 

bequest validated by consent is 
not, 231, 232.. 

by sick person, consenting in¬ 
heritors must bo inheritors at 
time of death, 286. 
if property insufficient, abates 
with legacy, 282. 


Grandparents— 

scheme of, 15. 

true female more numerous 
true male, 16. 

Great uncles, &c.~ . 

and their descendants, not 
eluded in classes of res. 
46. 
certain. 


their descendants, 
residuaries, 45, 46. 

Guardian— 

being a mohrim, may contract 
female ward in marriage, 308. 
cannot contract adult female with¬ 
out her consent, 8 12. 
distantly related, called tvalee 
bayeed in Arabic, 316. 
in contracting ward in marriage, 
bound by rules of equality, 
324. 

infidel may be, to Ms own infidel 
children, 337. 

marriage contract by, v. Marriage 
contract. 

may separate persons unequally 
married, 324. 
natural, meaning 


limited to a third, 282. 
to heir, effect of in various cases, 
_287. 

to inheritor, void unless other 
inheritors consent, 285. 

for infant, mother or nurse may 
accept, 267, note. 

may be made of whole property, 
281, note. 

one of two executors may accept 
for infant, 267. 

requires seisin, 232. 

to take effect after decease, limited 
to a third, 281, note. 

Gold and silver— 

rules of composition a to, 195, 
196. 

Goods and effects-- 

rules of composition as to, 196, 


expression, 

of adult female, semble, same per¬ 
son, relation, &c., who would 
, bo guardian of infant, 319. 
of infant, if nearer relation absent, 
more distant is, 320. 
imam or kazee is, if no natural 
guardian, 320. 

may contract such infant in 
marriage, 319, 

nearer pat. relation preferred to 
more distant as, 319. 
paternal relation preferred to 
maternal as, 319, 
who is (generally), 319. 
of woman may bo surety for her 
dower, 346. 

effect separation if marriage un¬ 
equal, 299. 

Sultan is, of those who have no 
other, 320. 
v. Guardians. 

Guardians— / 

reciprocal contract of marriage by, 
323. 

■v. Guardian. 

Hamaza— 

daughter of, error in Hedaya as to 
case of, 165, note, 
illustrative case of, 165, 


Grandfather— 

contracting infant on. inadequate or 
extravagant dower, doubt as 
to, 304. 

false, v. False grandfather, &c. 
marriage contract of infant by, 
absolutely binding, 321. 
or father, agreement for dower of 
infant by, v. Father, 
signifies male ancestor generally, 
14. 

true, v. Time grandfather. 
v. Grandparents. 

Grandmother- 

false, v. False grandparents, &c, 
signifies female ancestor generally, 
14. 

true, v. True grandmother, 
v. Grandparents. 










Hermaphrodite — (coni.) 

equivocal (or ambiguous), defini¬ 
tion qf, 153. 

portion of, according to Abu 
Hanifa, 153,154. 

Abu Yusuf and Muhumraed, 
154, 155, Ac. 
in Arabic, khoonm, 153. 
not equivocal, accounted male or 
female, 153. 
three kinds of, 153. 
v. Hermaphrodites. 
Hermaphrodites- 
examples on, 205, 206. 
v. Hermaphrodite,. 

Hire- , 

act of mohabat may relate to, 
281. 

Hog 

cannot constitute specific dower, 
349. 

if specified ag dower, proper dower 
given, 352, 353, 

Homicide— 'f<*£ 

a bar to inheritance, 182. 
by intentional act, but without 
malice, definition of, 183. 
expiable, two kinds of, 183, 
punishable by retaliation, definition 
of, 182. 

s&mble, definition too narrow, 
182, 183. 

purely accidental, definition, of, 

' 183. 

two kinds of, 182. 

Hostile infidel— 
v. Infidel. 

House - 

directed by will to bo turned into 
■ church, v. Christian, 
synagogue, v. Jew. 

Husband— 

apostasy of, v. Apostasy, 
apostatising, rale as to dower of 
wife, v. Dower. 
v. Apostate. 

conversion of, v. Conversion, 
dower due on death of, 359. 
examples on, 88, 111, 112,116, 11.7, 
120, 140, 144, 145, 148, 209, 
215. 

has no return, 56, 114. 
his share, 17. 

in case of marriage by fazoolee, 
cannot inherit, when, 327. 
of infant by fazooloe, cannot in¬ 
herit, when, 323. 
infidel, v. Inflflel. 


doctrines of, received in a few parts 
of .Arabia, xii. 

Haoufa- - 

v. .Abu Hanifa. 

Hmifites— 

lames of leaders of, &e., viii., Ix. 

Haroom ai Kasheed- - 
Abu Yusuf and Muhammed pro¬ 
moted by, xi. 

Health- 

debts of, ■»), Debts of health. 

Hedaya— 

an authority for present edition, vi. 
.Contains frequent allusions to law 
of inheritance, 7. 
date, authorship, &c., of, vii, 
does not formally discuss law of 
inheritance, xiv., 7. 
in references to, nambors refer to 
book, chapter, &c., xxvii., 
note. 

method of, xi. 

how far followed in this work, 


translation of, much deside 


new 

rated, xvii. 

records doctrines of the Hanifite 
sect, viii. 

H«ir— 

Child of, v. Distant kindred. 
v. Heirs, Residuaries, Sharers, &c. 

Heirs— 

common name for sharers and 
residuaries, 11. 

in some English works, word in¬ 
cludes I>. 3L, 11, note, 
the Hedaya, includes D. K. and 
othors, 11, 12, note, 
this work, limited to sharers 
and residuaries, 11, 12, 

note. 

of A., bequest to, 254. 
v. Heir, Residuary, Sharer, &c. 
Hermaphrodite- 
definition of, 153. 

equivocal, a sharer according to 
Abu Yusuf and Muhammed, 

157. 

a sh. or res. according to Abu 
Hanifa, 12, note, 157. 
doctrine of Abu Hanifa appears 
preferable, why, 157. 
if an infant, sernble, a portion 
should be reserved for, 158. 
may prove to bo male or female 
at maturity, 153. 






not one of the “ impediments to 
succession ” enumerated in the 
Sir., 188. ' 

person under, probably considered 
an absolute stranger, 188. 
renders child a bastard, 188. 

Increase- 

definitions of, 110, 113, note. 

examples on, 111, &c., 135. - a 

in Arabics, did, 110, 

necessity for doctrine, 110. 

proof of rule, 111. 

rule of, 110. 

semble, not confined to particular 
numbors, 1.18, 114. 
v. Increase and return. 

Increase and return— 
chapter on, 110. 
examples on, 111. 

Xneen— 

(Arabic), a person naturally im¬ 
potent, 360. 

retirement with, v. Retirement. 

Infancy- 

v. Infant. 

Infant— 

cannot contract; infant in marriage, 

321. / 

make will, 220. 

contracted by guardian, v. Marriage 
contract. 

on inadequate or extravagant 
dower, doubt as to, 304. 
dower of, agreement for inadequate 
or extravagant, by father or 
grandfather, valid, 347. 
father may take possession of, 

346. 

female, mafinmitted, mtwla by 
manumission guardian of, 
when, 320. 

guardian of, if nearer relation ab¬ 
sent, more remote is, 320. 
imam or leasee is, if no natural 
guardian, 320, 

nearer pat. relation preferred to 
more distant as, 319. 
paternal relation preferred to 
maternal as, 310. 
who is (generally), 319. 
husband or wife of, may inherit, 
when, 24, 828. 


of ’Apostate, v. Apostate, 
of female slave must be allowed to 
visit her, 382. 

must maintain her if allowed to 
live with Mm, 332. 
need not maintain her if not 
allowed to live with him, 
332. 

permission to live with, does not 
destroy owner’s rights, 832. 
wife need not be sent to house of, 
382. 

of infant, a. Infant, 
or his inheritors, wife’s inheritors 
may claim dower from, 845, 
846, 369. 

or wife, captive, v. Captive, 
proposed by guardian, must be 
named and described, 316. 
refusing to take oath in claim of 
dower, decree made against, 
347. 

rights of, as affected by payment 
or non-payment of dower, v. 
Dower. 

semble, entitled to residue in some 
cases, 44, 45, 114, note, 
wife may sell dower to, when, 
346. 

v. Husband and wife. 

Husband and wife—- 
captives, v. Captives, 
have no return, 114. 
semble, entitled to residue in some 
eases, 44, 45, 114, note, 
separation of, v. Separation. 

Ihram— 

(Arabic), the period of a pilgrim¬ 
age, 308, note. 

Imam¬ 
'll. Kazee. 

Immoveable property— 

of absent son, executor may sell, 
when, 277. 
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Infant— (eont.) 

infidel, infidel may contract in 
marriage, 321. 
inheritor, v. Inheritors, 
legatees, v. Legatees, 
marriage of, by father or grand- 
father, absolutely binding, 
321. 

by father to slave, doubt as to, 
303. 

v. Marriage. 

(generally), seruble, validitv de¬ 
pends upon option of ma¬ 
turity, 321, 322. 

may be contracted in marriage by 
guardian, 319. 

mother or nurse may accept gift 
for, 267, note. 

Mussulman, infidel cannot contract 
in marriage, 321, 

on marriage of, by fazoolee, sur¬ 
viving husband or wife cannot 
inherit, when, 323. 

(generally), surviving husband 
or wife inherits, when, 323. 
one of two executors may accept 
gift for, 267. 

buy food or clothes for, 266. 
rights of executors and testator’s 
father as to marriage contract 
of, 265. 

under absolute incompetency, 220. 
v. Infant inheritor. 

Infant inheritor - 

executor may sell property for 
268. 

Infidel - 

alien, condition of residence in 
Mussulman country, 222, note. 

. does not become zimmeo by 
marrying zimmeea, 222, 
note. 

may become ziimnee, how, 222, 
note. 

woman, becomes zimmeea by 
marrying zimtnee, 222, 
note. 

appointed executor, v. Executor. 

believing in the Old Testament, 
called a “kitaboe,” 208, note, 
by apostasy, v. Apostate, 
can inherit from infidel, 6. 184. 
cannot contract Mussulman infant 
in marriago, 321. 

inherit from believer, 6, 184. 


. 

Infidel-—( cont .) 

children of, by Mussulman, must 
be brought up as Mussulmans, 
337. 

definition of, 184. 

father, may contract his infidel 
children in marriage, 337. 

hostile, bequest to, always invalid, 
223. 

husband and wife, if both con¬ 
verted, marriago (generally) 
continues, 338. 

ft husband converted, wife being 
an alien, no edit, 840. 
only one converted, doubt as 
to mode of separation, &c., 
338-340. 

infant children deemed Mus¬ 
sulmans, 337. 
separation ensues, 388. 
wife converted, husband being 
an alien, doubt as to edit, 
340. 

of different sects, children of, 
deemed of superior sect, 
337, 

within prohibited degrees, if 
both converted, marriage 
unlawful, 338. 

husband, marriage of woman in 
edit from, doubt whether valid, 
338. 

if husband of kitabeea converted 
from being, marriage con¬ 
tinues, 338. 

infant, v. Infant. 

married woman, becoming a zim- 
mee or convert, doubt as to 
edit, 340, 341. 

(generally), may marry , 340 

oemble, may not marry while 
pregnant, 341. 

may be guardian of his infidel 
children, 837. 

contract infidel infant in mar¬ 
riage, 321. 

marry infidel, 335. 

not hostile, zirnmee may make be¬ 
quest to, 222. 

wife, refusing to embrace the faith 
when husband converted, en¬ 
titled to dower, when, 372, 
373. 

semblo, entitled to dower if con¬ 
verted and husband refuse 
to embrace the faith, 873. 

v. Apostate, Infidels. 
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la tfels- 

aliens, and apostates, dower of, 
372, 

aliens, and captives, marriage of, 
335. 

immaterial whether of same reli¬ 
gion or not, 184. 

marriage of, regulated by their 
own law, 7. 

may be married according to their 
own rules, 336. 

not bound by Moohuimnudari mar¬ 
riage laws, 335. 
v. Infidel, Apostate. 

Inheritance— 

bars to, v. Persons who may not 
inherit. 

beyond limits of family, new fea¬ 
ture in this edition, 6. 
by other titles than relationship or 
marriage, v. Other titles, &o. 
cannot be disclaimed, 10. 
composition of, ■«. Composition of 
inheritance. 

debts of both kinds’payable before 
claims of, 191, 282. 
dower takes precedence of, 344. 
extends to all relations, 12, 13, 
note. 

in Arabic, fv/raiz, 2. 
law of, applicable as between Mus¬ 
sulman and Mussulman, 6. 
complicated in its character, 2. 
founded principally on the Koran, 
5, note. 

not applicable as between Mus¬ 
sulman and infidel, 6 . 
semble, applicable as between 
infidel and infidel, 6. 
special importance in Moohum- 
mudan countries, 2. 
whence derived, 5, note, 
marriage (generally) essential to, 
293. 

per capita, v. Per capita. 
per stirpes, v. Per stirpes, 
persons incapable of, v, Persons 
who may not inherit, 
requires no acceptance, 10. 
rights taking precedence of, 188, 
Ac. 

vested, o. Vested inheritances. 
v. Inheritor, Inheritors, &c. 

Inheritor- 

acknowledgment by sick person m 
favour of, void unless other in¬ 
heritors consent, 285. 


Inherit pr- 

acknow'ledgmcnt of debt by, v. Ac¬ 
knowledgment of debt by in¬ 
heritor. 

act of manumission by r sick person 
in favour of, sernhle, void un¬ 
less other inheritors consent, 
285. 

mohabat by sick person in favour 
of, semble, void, unless other 
inheritors consent, 285. 
and another, bequest to, fails as to 
former, 231. 

bequest to, void unless other in¬ 
heritors consent, 231. 
compounding, v. Composition of 
inheritance. 

gift to, by sick person, void unless 
other inheritors consent, 285. 
infant, v. Infant inheritor, 
kazoo’a ameen selling property of, 
v. Kazee. 

v. Inheritance, Inheritors. 

Inheritors— 

by other titles than relationship or 
marriage, four kinds of, 163. 
consent of, to bequest, if partial, 
operates in proportion to their 
claims, 232. 

must bo after testator’s death, 
230, 281. 

once given, cannot be annulled, 

230. 

validates bequest of more than 
a third, 230. 

validates bequest to inheritor, 

231. 

duties of, as to pilgrimage incum¬ 
bent on testator, 279. 
exhaustive classification of, 62, &o. 
get nothing if dower exhausts 
estate, 346. 

or if property insufficient, for 
debts of health or sickness, 
192, 282. 

in respect of validity of bequest, 
moan inheritors at death of 
testator, 232. 

infant or absent, executor may take 
possession of portions of, 271. 
kazee must pay surplus (after 
debts) to, 192, 193, 
legatee is partner with, 244. 
legatees and, abatement between, 
when, 270, 271. 

executor must divide property 
between, 270. 
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Inheritors— (coni.) 

may be ousted entirely by debt of 
■sickness, 282. 

be trustees, 278, and note, ibid. 
hare to perforin duties as to ad¬ 
ministration of testator’s 
property, 278, 279. 
must get in outstanding debts and 
pay pecuniary legatees, 278, 
note. 

of “wife, may claim dower from 
husband or his inheritors, 345, 
346, 3(59. 

partners with legatees, 217, 218. 
nemble, must hold portions of infant 
and absent legatees, 271, 272, 
278. 

v. Inheritance, Inheritor. 

Innovator- 

will of, valid, 225. 

Intestacy-- 

the exception rather than the rule, 
1 , 2 . 

Invalid marriage— 

effect of, ou dower, 367. 
u. Dower. 

if slave contract by owner’s com¬ 
mand, doubt as to dower, 371. 
retirement ineffectual in case of, 
380. 

v. Marriage. 

Jew— 

bequest by, to convert house into 
synagogue, 184, note, 224. 
or Christian, called a “ kitabee,” 
308, note. 

synagogue built by, descends by 
law of inheritance, 184. 

Ji-zyat— 

(Arabic), capitation tax on zinimee, 
222, note. 

X«4at— 

(Arabic), equality, 298. 

Kazee— 

ameen of, selling property of de¬ 
ceased, not liable to purchaser, 
275. 

annulling appointment of executor, 
to appoint another, 262, 263, 

. <%c. 

(Arabic) explanation of word, 263, 
note. 

decree of, on allegation of marriage, 
doubt as to, 314. 
decrees of, remarks a,s to, 198. 
dissolves marriage of infant in 
case of negative option, 322. 


Kazoe— (coni:.) 

duties of, as to infant or absent 
legatees, 278. 

executor may sell slave by order of, 
269. 

if executor not efficient, may ap¬ 
point co-executor, 266. 

imam or, is guardian of infant 
having no natural guardian, 
320. 

marriage of infant by, sernble, 
validity depends on option of 
maturity, 321, 322, 

may appoint executor in place of 
one declining after testator’s 
death, 262, 

determine amount of proper 
dower if disputed, 352. 
not dismiss capable and trust¬ 
worthy executor, 264. 
release executor on his own 
allegation of incapacity, 
264. 

set aside executor declining after 
testator’s death, 262. 

must annul appointment of fasilc 
or infidel as executor, 263. 
appoint executor in place of one 
of two dying, when, 265, 

; ' 266. ' 

dismiss “culpable” executor, 
264. 

(generally) annul appointment 
of slave as executor, 263. 
not dismiss executor on - com¬ 
plaint without proof, 264. 
take security for absent cre¬ 
ditors, &o., 193. 

pay creditors and i nheritors, 192, 
193, 

release incapable executor, 264. 

mnble , must separate persons un¬ 
lawfully married, 306. 

Xlialif— 

house of, superior to other Koo- 
raishees, 299. 

Khatn- 

bequest to testator’s, 255. 

Khoonsa,— 

(Arabic), a hermaphrodite, 153. 

Kitabat— 

(Arabic), explanation of word, 
170, note. 

Kitabee 

(Arabic), a Christian or Jew, 308, 
note, 

doubt whether Mussulman woman 
may marry, 336. 
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Kitabeil— (cont) 

female, if husband be converted 
to Islam, marriage continues 
valid, 338. 

Mussulman may marry, 308. 
superior to majoosee, 337. 
v. Infidel. 

Kitabeea— 
v. Kitabee. 

Kooraisliees— 

(Arabic), meaning of word, 299, 
note. 

(generally), equal among them¬ 
selves, 299. 

semile, superior to other Arabs, 
300. 

Koran— 

condition to teach, if specified as 
dower, proper dower given, 364 
primary source of Moohummudan 
law of inheritance, 5, note, 
undertaking to teach, cannot con¬ 
stitute specified dower, 349. 

Land- 

allusions to, not common in He- 
daya, 219, note. 

may be included in composition, 
195. 

the subject of bequest, inherit¬ 
ance, purchase and sale, 
grant, &c., 219, note. 

Law— 

Indian, stimulus to study of, in 
recent years, iv., v. 

Law officers— 

native, svstem of, abolished in 
1861. iv. 

Legacies— 

come after debts, 189. 
executor must take possession of 
certain, 270. 

funeral expenses and debts come 
before, 220. 

magistrate, primarily, to pay, 261, 
262. 

one of two executors may pay, 
266. 

payable out of a third, 1, 2, note, 
189. 

v. Bequest, Legacy, Will. 

Legacy— 

abates with gift by sick person, 
282. 

comes after act of mohabat, maim* 
mission, and acknowledgment 
of debt by sick person, 282. 
in this work, includes devise, 219, 
note. 


j Legacy— (cont.) 

of infant or absent legatee, v. 

| Executor, Kazee. 

set apart by Kazee, goes to lega¬ 

tee’s inheritors if legatee die 
without accepting, 278. 
void for debt, validated by consent 
of creditors, 220. 
v. Bequest, Legacies, Will. 

Legatee— 

a partner with inheritors, 244. 
not a successor in every respect, 
271. 

of use or produce, v. Bequest, Be¬ 
quests of use or produce. 
v. Legatees, Legatees by descrip¬ 
tion, &c. 

Legatees— 

and inheritors, abatement between, 
when, 270, 271. 

executor must divide property 
between, 270. 

get nothing if dower exhausts 
estate, 346. 

infant or absent, duties of kazee 
as to, 278. 

executor may not take possession 
of portions of, 271. 

semble, portions of, held by in¬ 
heritors, 271, 272, 278. ' 
may be ousted by debt of sickness, 
282. 

partners with inheritors, 217, 218. 
v. Legatee, Legatees by description, 
&c. 

Legatees by description- 
explanation of term, 254. 
various kinds of, 254, &o. 

Legitimacy- 

may be presumed in England, 342. 
semble, may be presumed without 
direct proof of marriage, 342. 
v. Child. 

Licensed slave— 

v. Mazoon. 

Lien- 

property subject to, may not be 
sold to pay funeral expenses, 
189, 190, 269. 

Semite, executor may not sell, 269. 

Limits of testamentary power- 
subject treated, 220, &c. 

Lost or missing person- 
believing captive treated as, 161. 
death of, deemed to occur when 
declared, 160. 

presumed at ninety years from 
birth, 159. 
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Lost or missing person— (amt.) 
definition of, 158. 
examples on, 147, 208, 209. 
heirs dying before death declared 
cannot inherit from, 160. 
living as regards his own, dead as 
regards another’s, property, 
158. 

longevity of co-eva'is not a satis¬ 
factory test, why, 159. 
portion reserved for, 158, 159; 
v. Lost or missing persons, Provi¬ 
sional portion, deserved por¬ 
tion. 

lost or missing 1 persons— 

subject treated, 158. 
v. Lost or missing’ person. 

Iitmatic- 

oaunofc contract infant in marriage, 
321. ' 

woman, marriage of, v. Adult. 

Macnaghten— 

error of, in excluding great uncles, 
&c., from category , of res., 25, 
26, note, 47. 

follows the old Arabian methods of 
calculation, 3, note, 82, 83. 
makes same mistake with respect 
to 14 K. an with respect to res., 
48. 

Professor Wilson’s reprint, the 
edition referred to in this work, 
xxvi., note. 

reason of error as to great uncles, 
&c., 48. 

Magistrate— 

four successive duties of, 1, note, 
primarily charged with payment 
of legacies and distribution of 
residue, 261, 262. 

Maintenance— 

of any person (generally), must be 
out of his own property, if 
any, 191. 

married female slave, v. Slave, 
wife, recompense for matrimonial 
restraint, 332. 

what relations entitled to, 191. 
wife refusing to admit husband, 
&o., for non-payment of dower, 
doubt whether entitled to, 
361. 

Majboob — 

eunuch, retirement with, v. Retire¬ 
ment. 

(Arabic), made a eunuch by ampu¬ 
tation, 360, 
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Majoosee— 

(Arabic), parseo, or fire-worshipper, 
805, note. 

female, Mussulman may not marry, 
305. 

inferior to kitabee, 337. 

Majooseea— 
v. Majoosee. 

Male- 

apostate, v. Apostate, 
generally, takes twice as much as 
female on same level, 18, note, 
option of maturity of, v. Option of 
maturity. 
v. Males. 

Male ancestor— 
v. Grandfather. 

Male apostate— 
v. Apostate. 

Males— 

related through males only are 
reaid naries, 25. 
v. Male. 

Malik-- 

doctrines of, received in Barbary 
and elsewhere in North Africa, 
xii., note. 

Manumission— 

and other dispositions, by sick rnoos- 
tamin, not limited to a third, 
285. 

by sick person, comes before legacy, 
282. 

exceeding a third, effect of, 285. 
limited to a third, 282. 
may be effected by will, 226 
of husband, free wife obtaining 
without consideration, semble, 
does not annul marriage or 
acquire wilia, 334. 
purchasing, annuls marriage and 
acquires wilia, 334. 
option of, v. Option of manumis¬ 
sion. 

takes place on purchase of slave 
within prohibited degrees, L68. 
wilia of, v. Residuary for special 
cause, Wilia. 

with act of mohabat, doubt as to 
precedence, 283. 

v. Manumissions, Manumibtor, Re¬ 
siduary for special . cause, 
Wilia. 

Manumissions— 

several, abate together, 283. 
v. Manumission, Mammdttor, Re¬ 
siduary for special cause, 
Wilia.’ 
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Maatimittor--- . 

freedmau does not inherit from, j 
170. 

succeeds freedman as residuary for 
special cause, 164. 
v. Residuary for special cause. 

Mareez— 

(Arabic), sick, 289. 

Marriage— 

a general right of mankind, 293. 
chapter on, 292. 

new feature in present edition, j 
vi. 

contract of, v. Marriage contract, 
contracted by agent, v. Age#fc in j 
matrimony. _ j 

decree of kazee on allegation of, , 
doubts as to, 314. 
dissolution of, v. Divorce, 
dissolved by apostasy, without de¬ 
cree, 186. 

during ihram of pilgrimage, valid, 
308. 

(English law), gift until, and then 
over, valid, 195, note, 
equality in, v. Rules ot equality, 
Unequal marriage, &o. 
essential (generally) to inherit¬ 
ance, 293. 

evidence an essential condition of, I 
314. I 

extreme youth of female, semble, j 
not a bar to, 310. : 

ia Arabic, niklcah, 292. 
invalid, v. Invalid marriage, Pro- j 
hibited marriage. 

made by dumb person, valid, when, ] 
310. 

may be assumed to be lawful when 
not stated to be unlawful, 
307. 

made ou specified dower, without 
mention of dower, or with j 
condition against dower, 
848. 

presumed in England, 342. ^ 
miscellaneous prohibitions of, 304, j 
&e. 

negotiator of, distinguished from 
agent in matrimony, 326. 
not dissolved by joint apostasy and 
conversion of whole tribe, 186, 

187. 

established by decree as to 
dower, 347. 
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Marriage— (cont.) 

of absolute slave, mokatib, moda- 
bhir, or am walid, invalid 
without consent of owner, 
330. 

female slave, not annulled by 
purchase, 331. 

with permission to live with 
husband, does not destroy 
owner’s rights, 332. 
free man, with female slave, 
(generally), valid, 308. 
witti mokatiba, modabhira, or 
am walid, valid, 309. 
free woman with slave, annulled 
by wife purchasing husband’s 
manumission, 331. 
semble., not annulled by wife ob¬ 
taining husband’s manu¬ 
mission, without conside¬ 
ration, 334. 

infant, by fazoolee, annulled by 
death, when, 241, 823. 
by guardian, confirmed by 
death, when, 323. 
valid until dissolved, 323. 
inheritance of husband or wife 
in case of, 24. 

properly contracted, voidable, 
not void, 24. 

infidel alien with zimmeea, v. 
Infidel. 

infidels, regulated by their own 
law, 7. 

aliens, and captives, v. Infidels, 
mazoon, v. Mazoon. 

Mussulman with kitabee woman, 
valid, 308. 

Sabean woman, valid, when, 
308. 

slave by mokatib or mokatiba, 
valid, 330. 

slaves, dower on, 370, &c. 
dower on, v. Dower. 
v. Marriage of slaves, Slave, 
woman, by her guardian while 
a mohrirn, valid, 308. 
prohibited, child bom of, deemed 
to be child of actual father, 
307. / 

degrees of, 293. 
v. Prohibited marriage, 
prohibitions on account of fos¬ 
terage, 295. 

religion, semble, hold with sexes 
reversed, 835, 336, 
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Marriage— (coni.) 

relative position of executor and 
testator’s father as to con¬ 
tracting infant children in, 
265. 

prohibitions of, 296. 
gamble, may be assumed without 
direct proof, 343. 

temporary, v. Temporary marriage, 

aos. 

unequal, v. Unequal marriage, 
usufructuary, v. Usufructuary 
marriage. 

with another man’s am walk!, not 
pregnant, valid, 310. 

another man's enjoyed slave, 
doubt as to validity of, 309, 
310. 

free woman, by man already 
married to slave, valid, 308. 

sister of 1 repudiated wife, valid, 
when, 808. 

two sisters at same time, prohi¬ 
bited, 307. 

woman pregnant by whoredom, 
valid, when, 309. 

woman contracting herself in, on 
inadequate dower, doubt as to 
rule, 308, 304. 

v. Marriage contract, Marriage of 
slaves, Marriages, Marriages 
not prohibited, Ac. 

Marriage contract- 

adult female may enter into, of her 
own authority, 312. 
blind person may be witness to, 
313. 

by agent, agent may be witness to, 
when, 313. 

v. Agent in matrimony. 

fazoolee , r. Fazoolee. 

guardian, adult female, 315. 
infant, 319. 

child of party may be witness to, 
313. 

consists of “declaration” and 
“ consent,” 310, 311. 
dower payable immediately on 
making, 361. 

fasik may be witness to, 313. 
(generally), requires two male, or 
one male and two female, wit¬ 
nesses, 313. 

if invalid in part, not invalid en¬ 
tirely, 194, note. 

man may marry more than one 
woman by same, 810. 


Marriage contract— (cont.) 
not invalidated by nugatory or un¬ 
lawful condition, 312. 
of adult female by father, father 
may bo witness to, when, 318, 
3i4: 

infant, by father or grandfather, 
absolutely binding, 321. 
by slave, infant, or lunatic, in¬ 
valid, 321. 

dissol ved by kazee in case of 
negative option, 322. 
(generally), semble, validity 
depends on option of ma¬ 
turity, 321, 322. 
not annulled by negative op- 

» tion, 322. 

infidel, infant, infidel mav make, 
321. 

Mussulman, infant, infidel cannot 
make, 321. 

with infidel female, two male 
infidel witnesses sufficient, 
314. 

slave, validity depends on owner’s 
approval, 327. 

ordinary rules as to. semble, extend 
to contract by agent, 326. 
qualifications Of witnesses, 313. 
reciprocal, by guardians, 323. 
retirement is wife’s performance 
of, 859. 

subject treated, 810. 
when lawful and prohibited mar¬ 
riage b_ysamo, rule as to dower, 
v. Dower. 

v. Marriage, Marriage contracts, &o. 

Marriage contracts— 

when two sisters married to same 
man by two, rule as to dowor, 
v. Dower. 

■iv Marriage contract. 

Marriage of slaves— 
subject treated, 329. 
v. Marriage, Slave, Ac. 

Marriages— 

lawful and unlawful by same con¬ 
tract, former holds good, latter 
void, 810, 312. 

v. Marriage, Marriage contract, 
Marriage of Slaves, Marriages 
uot prohibited, Ac. 

Marriages not prohibited— 

subject treated, 307. 

Matat- 

amount of, as being raisl, may be 
subject of decree, 849. 

(Arabic), a present, 348, 349. 
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Matat— (corit.) 

in case of divorce before consumma¬ 
tion, given in lieu of proper 
dower, 348, 849. 

one of two slaves being specified 
as dower, v. Dower, 
post-nuptial dower, 364. 
nature and value of, 348, 849. 
v. Dower, 

Maturity- 

option of, v. Option of maturity. 
v. Full ago. 

Mawalat— 

(Arabic), meaning of term, 174. 
contract of, child of inferior in aw la 
cannot “turn from" superior, 
when, 175, 176. , 

freed man cannot enter into, 
why, 176. _ i 

inferior mawla cannot dissolve \ 
in absence of superior, when, 
175. 

may dissolve (generally) in 
‘ absence of superior, how, 
175. 

is reversible, 175. 
may be reciprocal, 174, 175. 
no stipulation can be implied in, 
175. 

one party may dissolve in pre¬ 
sence of the other, 175. 

ESawalees— 

(Arabic), meaning of term, 300. 
(generally) equal among them¬ 
selves, 300. 

Mawla-- 

(Arabic), meaning of term, 164, 
174. 

inferior, equivalent to contractee of 
successor by contract, L75. 
of infant female freedwoman, is 
her guardian, when, 820. 
of manumission, v. Residuary for 
special cause. 

superior, equivalent to successor by 
contract, 175. 
v. Mawalat, Mawlas. 

Mawla aaila— 

(Arabic), a superior mawla, I/O. 
Mawla aafal— 

(Arabic), an inferior mawla, 175. 
Mawlas— 

bequest to testator’s, 256. 
v. Mawla. 

Massoon— 

(Arabic), a slave “ licensed or per¬ 
mitted to trade, 382, note. 


Mazoon—( cont .) 

contracted by owner when in debt, 
wife a creditor in respect of 
dower, how far, 371. 
is an absolute slave, 182, note, 
may be contracted in marriage by 
owner, even if in debt, 831, 
sometimes termed a “privileged 
slave,” 182, note. 

wife of indob ted, a creditor in re¬ 
spect of dower, 331. 

Mi.hr — 

(Arabic), rendered “dower” by 
English writers, 344. 

Milk— 

of sheep, bequest of, v. Bequests of 
use or produce, 253. 
Mimberiyya— 
case of, 113. 

Miscellaneous prohibitions of mar¬ 
riage- 

subject treated, 304. 

Misl — 

(Arabic), proper or proportionable, 
348. 

v. Dower, Matat. 

Missing person— 

v. Lost or missing person. 

Moajil— 

(Arabic), prompt, 348. 
v. Dower. 

Modabhir— 

(Arabio), meaning of term, 171, 
note. 

dower on marriage of, payable from 
his own acquisitions, 370, 371. 
female, marriage of free man with, 
valid, 309. 

may not marry without owner's 
consent, 380. 

sick moostimin’s right to make 
slave a, not limited to a third, 
285. 

Moclabhira— 

v. Modabhir, female. 

Mohabat— 

act of, v. Acts of mohabat. 
Mohrim— 

(Arabic), a pilgrim during the 
ihram at pilgrimage, 308, 
note. 

guardian being a, may^ contract 
female ward in marriage, 308. 
man may marry while a, 308. 

Mokatib— 

(Arabic), meaning of term, 170, 
note. 

cannot be sold, 264, note. 
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Mokatib— (cont.) 

dower on marriage of, payable from 
• his own acquisitions, 370, 371. 
female, dower of, belongs to herself, 
370. 

has option of manumission, 333. 
marriage of free man with, 
valid, 309. 

immediate bequest by, invalid, 
225. 

male or female, contracting female 
slave in marriage, entitled to 
her dower, 371. 

may contract female slave in 
marriage, 330. 

not marry without owner’s 
consent, 330. 

owner may nob contract in mar¬ 
riage without consent, 331. 
may not contract his male slave in 
marriage without his owner’s 
consent, 330. 

vemblo, may be executor, 263, 264. 

Mokatiba— 

v. Mokatib. 

Moosee-— 

(Arabic), a testator, 218. 

Moostamin— 

(Arabic), meaning of word, 224, 
note. 

bequests by and to, 224. 
manumission, <&c., by sick, not 
limited to a third, 285. 
may bequeath whole property, 
221 . 

Mootubayun— 

(Arabic), having no common mea¬ 
sure, 3, note. 

Moot udakhil— 

(Arabic), one measuring the other, 
3, note. 

Mootumasil ~ 

(Arabic), equal, 3, note. 

Mootawaflq— 

(Arabic), having a common mea¬ 
sure, 3, note. 

Mother- 

examples on, 83, 84, 88, 90, 111, 
112, 113, 115, 135, 136, 140, 
144, 145, 146, 147, 148, 199, 
202, 212, 214. 
her share, 19, 20. 

marriage contract of infant by, 
sernble, validity depends on 
option of maturity, 321, 322. 
may accept gift for infant, 267, 
note. 

not liable to exclusion, 134, 


Moveable property- 

executor may b uy or sell on account 
of orphan, 276, 277. 
of infant or absent brother or 
nephew, executor may sell, 
277/ 

son, executor of woman may sell, 
277. 

Mowjil— 

(Arabic), deferred, 348. 

•v. Dower. 

Muhainmod— 

and Abu Yusuf, v. Abu Yusuf and 
Mvihammod. 

biographical notice of, xi. 
extends rule of equality of U. rela¬ 
tions to their descendants, 69, 
75. 

has regard to sex of intermediate 
relations, 64. 

rale of, based, in part, on principle 
of representation, 65, 66. 
distinguished from pure repre¬ 
sentation, how, 96. 
general statement of, 66, &o. 
keeps different “ bloods ” dis¬ 
tinct, 103. 

ordinary rules must be applied 
concurrently with, 70. 
principle of grouping modified 
by fourth branch, 97. 
semhle, not disputed so far as re¬ 
gards Class 3, 65, 73, 100, 
101 . 

special importance of fourth 
branch, 96. 

takes account of difference of 
blood in first line, 65. 
individual rights of deceased 
persons, 103, 104. 
Mukasamah— 

(Arabic), division, 30. 
of the true grandfather, rules re¬ 
lating to, 30, &c. 

Murderer— 

of testator, and another, bequest 
to, fails as to former, 227- 
bequest to, invalid, when, 227 

Mussulman— 

bequest by, to moostamin, valid, 
224. 

to uimmee, valid, 222. 
cannot inherit from infidel, 6. 
child of infidel and Mussulman 
must be brought up as, 337. 
convert deemed a, 337. 
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Mussulman— (c-ont.) 

female, senMe, infidel man inferior 
to, 300. 

infant, v. Infant. 

may marry kifcabee woman, 308. 

Sabean woman, when., 308. 
may not marry majooseo woman, 
305. 

Fagan woman, 305. 

Sabean woman, when, 305. 
Muslima— 

v. Mussulman. 

Neighbour— 
bequest to, 254. 

Nephew— 

infant or absent, executor s power 
to sell property of, 277 . 
of woman’s father, may contract 
such woman to himself, 328, 
329. 

Nift— 

(Arabic), voluntary, 360. 

fiT i Irtra.Vl — 

(Arabic), literal and technical 
meanings of word, 292. 

Nuncupative will— 

v. Bequest by word of mouth. 

Nurse— „ . . , 

may accept gift for infant, 267, 

note. 

Oath.-— , , . . . 

husband refusing to take, m claim 
of dower, decree made against, 
347. 

person “required to take,” mean¬ 
ing of phrase, 318, note, 
tendered to husband in claim of 
dower, 347. 

°^ tl °0ption of manumission, Option 
of maturity. 

Option of manumission— 

annulled by rising of assembly, 
333. 

cannot annul marriage by mere 
silence, 333. 

meaning of expression, 333. 
mokatiba has, equally with absolute 
slave, 333. 

negative exercise of, dissolves mar¬ 
riage without decree, 332. 
protracted to end of assembly, 
333. 

separation resulting from, is not 
divorce, 333. 

Option of maturity- 

how signified in various oases, 

: 322 . 


Option of maturity— (cont.) 
meaning of expression, 322. 
of siyeeba or man, continues to 
end of assembly and beyond 
it, 323. 

virgin, not protracted to end of 
assembly, 323. 

Ordained contract- 

respecting non-existent fruits, 
valid, 253. 

wool, &o., of sheep, invalid, 253. 
Orphan— 

duties of executor as to, v. Lxo- 
cutor. 

Orphans, &c. 
bequest to, 256. 

Orthography— 

Arabian, course adopted in this 
work as to, xvii. 

Other titles than relationship or 
marriage— 

four kinds of inheritors by, 163. 
inheritance by, 162. 

Pagan— 

a polytheist, 305, note, 
female, Mussulman may not marry, 
305. 

Parents— 

v. Father, Mother. 

Part— 

a, of testator’s property, bequest 
of, 239. 

Partners — . 

inheritors and legatees are, 21.7, 
218, 244, 

Paternal uncle— 

a residuary, 25. 

consanguine, v. Consanguino pater¬ 
nal uncle. 

examples on, 84, 85, 86, 87, 88, 
148, 

of father, &c., and his son’s h. 1. e., 
residuaries, 25. 

Paternal uncle's son- 
examples on, 90, 118. 
h. 1. s., a residuary, 25. 

Patron- 

equivalent to successor by contract, 
175. 

Pecuniary legacy— 

‘ 0 . Bequest, Legacy, Will. 

Per capita - 

inheritance among sons’ sons, Ac. 
is, 8. < 

Per stirpes— 

inheritance among sons’ sons, &c,, 
is not, 8. 

Person acknowledged as kinsman 
through another — 

acknowledgment differs from 
legacy, how, 177, 1-78. 
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Parson acknowledged as kinsman 
through another— (coni ) 
acknowledgment does not establish 
parentage, 178. 

not to be confused with acknow¬ 
ledgment of debt by sick 
person, 179. 

similar to legacy, how far, 1.78. 
also called, “ acknowledged kins¬ 
man by a common ancestor,” 

177. 

comes after successor bv contract, 
163, 161, 177. 
definition of, 177. 

does not become an actual kinsman, 

178 . 

reason of right, 177. 

Personal property— 
v. Real and personal property. 
Persona dying- together- 
according to Sir., do not inherit 
from one another, 161. 
examples on, 211, 212. 
inhe rit from one another, according 
to Ibnu Masuud, 161. 
mutually, 161, 162. 
meaning of exception in Ibnu 
Masuud’s rule, 162. 
property inherited by one from 
another may devolve on a 
third, 162. 
subject treated, 161. 

Persons who may not inherit— 
cannot exclude others, 188. 
examples on, 214, 215. 
live causes enumerated, 181, 182. 
may ‘'exclude imperfectly,” ac¬ 
cording to Ibnu Masuud, 188. 
subject treated, 181. 

Pilgrim— 
v. Mo brim. 

Pilgrimage— 

bequest for, rule if money “ lost or 
destroyed,” 272. 
ihram of, v. Ihram. 
incumbent on • testator, duties of 
inheritors as to, 279. 

Pious purposes- 

bequests for, v. Bequests for pious 
purposes, 
by zimmee, 223. 

Fork- 

do wor of, on zimmee marriage, v. 
Dower. 

Portion— 

a, of testator’s property, bequest 
of, 240. 


Portion— (coni.) 

„ son’s, bequest of, v. Bequest. 

reserved, v. .Reserved portion. 
Portions— 

provisional, v. Provisional portions. 
Posthumous child- 
others may inherit from, 151, 
Posthumous children— 
conditions under which they may 
inherit, 150. 
examples on, 199, 202. 
largest possible olaim provided for 
152. ’ 

portion reserved for, 151. 
subject treated, 150. 
v. Provisional portions, Reserved 
portion, &c. 

Posthumous claims of dower— 

subject treated, 369, &c. 
v. Dower. 

Post-nuptial dower— 

meaning of expression, 363. 
subject treated, 363, &o. 
v. Dower. 

Preface— 

to the third edition, iii. 

Pregnancy— 
r, Gestation. 

Pregnant woman— 
marriage with, v. Am walid. Cap¬ 
tive, Whoredom. 

Presumption— 

of marriage, and legitimacy, in 
English and. Mooliumrnudan 
law, meaning of, 342. 
v. Legitimacy, "Marriage. 
Primogfenituro-- 
no right of, 7. 

Privileged slave— 
v. Mazoon, Servitude, &c. 

Produce- 

bequests of, v. Bequest, Bequests of 
use or produoe. 

of tree or garden, v. Bequests of 
use or produce. 

Profession— 
v. Trade. 

Progeny— 

of sheep, bequest of, v. Bequests 
of use or produce, 253. 
Prohibited degrees of marriage 
enumeration of, 293. 

. slave within, v. Manumission, 
Slave. 

Prohibited marriage— 
doubt w hether voidable or actually 
void, 306. 

edit of, commences from separa¬ 
tion, 307. 
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Prohibited marriage — (cont.) 

not without effect during continu¬ 
ance, 306. 

woman contracted in, may be en¬ 
titled to dower, 306, 807. 

Prohibitions of marriage- 
for fosterage, 295. 
exceptions to general rule, 295. 
generally, what is prohibited in 
consanguinity is prohibited 
in fosterage, 295. 
prohibitions expressly stated, 
296. 

for relationship, v. Prohibited de¬ 
grees. 

miscellaneous, 304. 
relative, 290. 

Prompt dower— 
v. Dower. 

Proper dower— 

v. Dower. 

Proper, in place of specified, dower — 
subject treated, 352. 

Property- 

acquired, v. Ancestral and ac¬ 
quired property. 

anoestral, v. Ancestral and acquired 
property. 

immoveable, v. Immoveable pro¬ 
perty. 

lawful, semble, any kind of, may be 
specified as dower, 349. 
likely to spoil, any person in ay sell, 
267, note. 

one of two executors may sell, 
267. 

one of two executors may collect 
and preserve, 266, 267. 
moveable, v. Moveable property, 
personal, v. Real and personal pro¬ 
perty. 

real, v. Real and personal property, 
scattered, any person may collect 
and preserve, 267, note, 
unlawful, cannot constitute speci¬ 
fied dower, 349. 

Protection— 

alien under, differs from captive, 
341. 

while wife in foreign country, 
not separated, 341. 

Provisional portions— 

must be the small* t portions pos¬ 
sible, 152, 159. 
v. Posthumous children. &c. 

Puberty— 

cannot, be, under twelve (male) or 
nine (female), 221. 


Pa b erty— (cont .) 

declaration of, must foe credited, 
when, 221. 

doubt as to mode of establishing, 

221 . 

full age identical with, 221, note, 
in absenoe of signs, eighteen 
(male) or seventeen (female), 
221 . 

may be established by physical 
signs, 221. 

Public treasury — 

comes after inheritors and legatee 
of whole, 1.64, 179. 
before D. K., according to Zaid, 
114. 

has been held to be extinot, 1.80. 
not clearly defined, 179. 
semblo, non-existent at the present 
day, 180. 

Sir W. Jones's statements as to, 
179, 180. 

Purchase— 

in case of invalid, one of two exe¬ 
cutors may restore article, 
266. 

of married female slave, does not 
annul marriage, 331. 

Beal and personal property- 
no distinction between, 7, 219. 

Beal property— 

v. Real and personal property. 

Reciprocal contract by guardians— 
dower in case of, v. Dower, 
is lawful, 823. 

meaning of expression, 323. 

Relative prohibitions of marriage- 

meaning of expression, 296. 
snbject treated, 296. 

Religion- 

change of, v. Apostasy, Conversion. 

Remainder- 

(English law), cannot be after fee 
simple, 195, note. 

Remission of dower- 
subject treated, 364, &c. 
v. Dower. 

Representation— 

no right of, generally, 8. 
principle of, may sometimes be 
discerned, 9. 

Reprobate- y 

in Arabic, fasik . 

Reserved portion- 

how to be ascertained, 152. 159. 
part not required must be restored, 
152, 153. 

tumble, should be, in case of infant 
eqtdvocal hermaphrodite, 158. 

29 
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Reserved portion— (cnnt) 

to be distributed according to 
events, 160, 

v. Lost or Missing persons, Posthu¬ 
mous children, Ac, 

Residuaries —• 

acknowledgment of payment, of 
half debt, 53. 

all males related through males are, 
45. - 

Class 4, v. Distant kindred, Class 
4. 

descendants of, v. Distant kin¬ 
dred, descendants of Class 4 
of res. and D, K. 

classes of, classes of D K, comple¬ 
mentary to, 69. 

cursorily dealt with in Sir., why, 

52. 

enumerated, 45. 
definition of, 12. 

degrees being equal, whole blood 
preferred to consanguine rela¬ 
tions, 50. 

enumeration of, 25. 
error of Macnaghten as to limits 
of, 25, 26, note. 

exception to order of classes, 50. 
female, called res. in another’s 
right, by another, with another, 
&c.,.26, note. 

for special cause, v. Residuaries for 
special cause, 
four classes of, 45. 
in another’s right (or by, or 
through, another), who are, 
26, note. 

in A rabic, asttbah, 12. 
in their own right, who are, 26, 
note. 

include contain great uncles, &c., 
and their descendants, 45, 46. 
inherit after sharers, 12. 
male, are called res. in their own 
right, 26, note. 

of same degree and sex take 
equally. 53. 

order of classes the test of proxi¬ 
mity, 50. 

order of inheritance among, 50. 
proximity of degree the first test 
of preference, 50. 

question as to succession beyond 
limits of classes, 51. 
ah. and, division among, chapter on, 
82. 


Eesiduaries—( cant .) 

ah. and, examples on, 83, 111, 120, 
135, 144, Ac. 

sh. may sometimes become, 26. 
some tunes called “ residuariea by 
relation,” 12. 

preferred to sharers, .1.2, note, 
together with another, or with 
another, who are, 26, note, 
when degrees ecjual, but sexes diffe¬ 
rent, double portion to male,53. 
v. Residuary. 

Residuaries by relation- - 
v. Residnuries. 

Residuaries for special cause- 

examples on, 212, 213. 
v. Residuary for special cause. 

Residuary- 

female not primarily sharer cannot 
become, 54. 

male, of manumxttor, may be res. 

for special cause, 164. 
no female primarily a, 25. 
person cannot be through different 
lines, 54. 
u. Residuaries. 

Residuary for special cause- 

called also mawla of manumission, 
164. 

comes after res. and before return, 

163. 

definition of, 164. 

female cannot be by relationship 
to mamanittor, why, 164, 165. 
may be by freedman, Ac., 
“ drawing a relation,” 166. 
by sale or promise of manu¬ 
mission, 165, 1.66. 
to her own freed man's freed¬ 
man, 165, 166. 

held to have “given life” by 
manumitting, 170. 
manumit tor or his res. heir is, 164. 
may be male or female, 164. 
must pay tine for freedman, 169. 
question between father and son of 
inanuraittur, 168,169. 
right of, a compensation for burden 
and loss, 169. 

also called wiUa of manumission, 

164. 

rights of female by sale or promise 
similar to rights of male, 
semb le, 166. 

rnnble, manumittor is, to child of 
freedman, Ac., 167, 168. 
manumittor of freedwoman is, 
167. 
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Residuary for special cause— {coni.) 
son of female mauumittor precedes 
brother as, bub brother pays 
fine, 169. 

takes precedence of return, 114. 
tr. grandfather of manumittor pre¬ 
cedes brother as, according to 
Abu Hanifa, 169. 

v. .Drawing a relation, Preedruan, 
Manumitfcor, Rosiduaries for 
special cause, Wiila, &c. 

Residue— 

after legacies, magistrate, prima¬ 
rily, the person to distribute, 
261, 262. 

in absence of res., goes to sharers 
by the return, 56. 

Zambia, goes to husband or wife in 
some cases, 114, note. 

Retirement- 

eomplete, equivalent to consumma¬ 
tion, 358, 359. 

fast (certain descriptions of), not 
a bar to, 360. 

consummation or, in case of divorce 
without, only half dower due, 

359. 

definition of, 359. 
dower may be earned by, 359. 
incomplete, divorce after, deemed 
to be divorce without consum¬ 
mation, 360. 

ineffectual as regards right to 
dower, 359, 360. 
what is, 359, 360. 

ineffectual, if marriage invalid, 

360. 

subject treated, 358. 
usually means complete retirement, 
359. 

wife deemed to perform marriage 
contract by, 359. 
with ineen, effectual, 360. 

majboob eunuch, doubt whether 
effectual, 360. 

v. Consummation, Dower, Mar¬ 
riage. 

Retraction of bequest— 

doubt whether denial operated as, 

259. 

express, instances of, 259. 
implied, additions and alterations 
not operating as, 260. 
by addition, 259, 260. 

alteration without addition, 
260. 

extinction of property, 260. 


lie traction of Bequest- . \cunt.) 

implied, instances of, 259, &e. 
subsequent bequest is, when, 
260. 

may be express or implied, 259. 
not effected by declaring unlawful 
or usurious, 259. 
postponing execution, 259. 
sale of bequeathed slave is, 226. 
washing garment is not, 260. 
v. Retraction of bequests. 
Retraction of bequests- 
subject treated, 259. 
v. Retraction of bequest. . 

Return- 

definition of, 114, 

doctrine of, approved by all the 
Prophet’s companions, &c., 
114. 

examples on, 115, &c., 140. 
husband and wife have none, 56, 
114. 

in Arabic, rudcl, 110. 
necessity for doctrine, 110. 
none, according to Zaid, 114. 
not necessary to find amount of sur¬ 
plus, 115,117, notes, 
residuary for special cause takes 
precedence of, 114. 
residue goes by, in absence of res., 
56. 

rule of, 111*. 

semble, husband or wife may some¬ 
times be entitled to, 4*4, 45. 
short rule for simple cases, 119. 
takes precedence of D. K., 56. 
the converse of the increase, 119, 
note. 

v. Increase and return. 

Right of water— 

cannot bo specified as dower, 349. 
if specified as dower, proper dower 
given, 353, 

Rights of GoA ~ 

bequests to, v. Bequests for pious 
purposes. 

Rudd— 

(Arabic), the return, 110. 

’ Rule — 

of Muhammed, general statement 
of, 66. 

v. Muharnmed. 

' Rules. 

Arabian, render general knowledge 
of arithmetic unnecessary, 82, 
note. 

used by Macnagbten, 82, 83. 
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Rules—( cont .) 

European, of arithmetic, used in 
this work, 82. 

of exclusion, 124, 125, 127, 128. 
v. Exclusion. 

Rules of equality— 
as to character, 301. 
fortune, 302. 
freedom, 301. 
religion, 300. 
trade o.r profession, 302. 
tribe or family, 299. 
doubtful points connected with, 
303. 

guardians bound by, 324. 
not violated by wife being inferior 
to husband, 298. 

some, vague and conflicting, 299. 
subject treated, 298. 

3atoean 

doubt whether Mussulman woman 
may marry, 336. 

woman, believing in Scriptures, Ac., 
Mussulman may marry, 308. 
who worships the stare, &c., 
Mussulman may not marry, 
305. 

v. Infidel. 

Sale- 

executor’s power of, 268, 269. 
of bequeathed slave, operates as 
retraction, 226. 

property likely to spoil, any per¬ 
son may effect, 267, note, 
one of two executors may 
effect, 267. 

Savvad Sluirif— 

. author of the “ Sharrfiyyah, xiii 

Sects- 

different, of infidels, v. Infidel. 

Soouxity_- 

act of mohabat may relate to, 
281. 

Selim— 

(Arabio), doubt as to meaning of 
word, 240. 

bequest of, v. Portion. 

Seisin- 

necessary to gift, 232. 

Separation— _ _ t 

by reason of negative option of 
maturity, is not divorce, 322. 
captivity, in itself, not a cause of, 
341. 

does not neceasarilyiimply previous 
marriage, 307. 

edit of invalid marriage commences 
from, 307. 


Separation- ^ 

in case of apostasy, v. Apostate, 
negative option of maturity, pro¬ 
ceeds from husband or wife, 
322 - 

joint apostasy or conversion no 
ground for, 186. 

means obstruction, as well as dis¬ 
solution, of marriage contract, 
330, 331. 

none, when husband under protec¬ 
tion and wife in foreign coun¬ 
try, 341. 

on account of invalid marriage, 
effect on dower, v. Dower, 
residence in different countries a 
cause of, 341. 

resulting from option of manumis¬ 
sion, is not divorce, 333. 
when husband or wife brought as 
captive from foreign country, 
341. 

v. Divorce. 

Service- 

agreement for, slave may specify 
as dower, 354. 

condition of, if free man specify 
as dower, sembla, proper dower 
given, 354. 

of slave, if bequeathed simply, 
person goes to inheritors, 251. 
legatee of, may not remove 
slave, when, 251. 
may be bequeathed to one, and 
person to another, 251. 

Servitude— 

a bar to inheritance, 182. 
imperfect or privileged, definition 
of, 182. 

perfect or absolute, definition of, 
182. 

privileged, sometimes denotes con¬ 
dition of mazoon, 182, note, 
two kinds of, 182. 

Sexual intercourse - 

dower a consideration for, 345. 
effect of payment or non-payment 
of dower on right to, v. Dower. 

Shafel - 

doctrines of, received in Egypt and 
Arabia, xii. 

Shaikh Siraju’cldin - 

author of the Sirajiyyah, xiii. 

Share- 

article or sum taken in composition 
for, counts as actual, 197. 
v. Sharer, Sharers, Shares. 
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Sharer— 

female not primarily, cannot be¬ 
come residuary, 54. 
semble, hermaphrodite may bo, 12, 
note, 157. 

v. Share, Sharers, Shares. 

Sharers— 

definition of, 11, 12. 
four male and eight female, 17. 
in Arabic, mvi-ul-Jaruz, 11. 
other than true grandmother, can 
only he related by one line, 
23. 

some, may become residuaries, 21, 
26 (and v. Chap. IV.). 
table of, showing their respective 
shaves, 17, &e. 
v. Share, Sharer, Shares. 

Sharers and residuaries— 

division among, chapter on, 82. 
examples on, 83, 111, 120, 136, 
144. 

differ in character from those on 
D. K, 91. 

Shares— 

alternatives may bo caused by ex¬ 
cluded relations, 23. 
equally divided among claimants, 
21 . 

subject to alternatives and excep¬ 
tions, 23. 

' v. Share, Sharer, Sharers. 

Sharifiyyah - 

an authority for present edition, 
vi., xiii. 

authorship, &c., of , xiii. 
complete translation.of,desiderated, 
xvii. 

imporfeotly presented by Sir Wil¬ 
liam Jones, xiv. 

Sheep- 

bequest of wool, &c., of, v. Bequests 
of use or produce. 

Shias- 

doctrines of, not treated in this 
work, 5. 

early extinction of as a temporal 
power, x. 

Sunnis and, v. Sunnis. 

/ 

Shuraihiyya- 

case of, 112. 

Sick - 

in Arabic, imreez, 289. 
in respect of gift, acknowledg¬ 
ment, &o., by sick person, 
means dying, 289. 
rules for determining what persons 
are, 289, &o. 


Sick person- 

dower in case of, v. Dower. 
v. Acknowledgment by sick person, 
Dispositions by sick (dying) 
persons, Gift, Manumission, 
Mohabat, Sick, &c. 

Sickness- 

debt of, v. Acknowledgment of debt 
by sick person, Debt of sick¬ 
ness, Debts of sickness, Ac. 

Silver- 

gold and, v. Gold and silver. 

! Sirajiyyah— 

an authority for present edition, 
vi., xiii. 

authorship, &c., of, xiii. 
main authority for this work as re- 
gards inheritance, 5. 
sole authority for previous editions, 
vi. 

Sister— 

as residuary, 41. 
by whom excluded , 131. 
consanguine, v. Consanguine sister, 
examples on, 112, 120, 135, 137, 
144, 145, 146, 147, 148, 209, 
214. 

excluded by tr. grandfather, ac¬ 
cording to Abu Hanifa, 20, 29, 
note. 

her share, 20, 

inherits with tr. grandfather, ac¬ 
cording to some lawyers, 20, 
29, note. 

of repudiated wife, husband may 
many, when, 308. 
uterine, v. Uterine sister, 
with brother and daughter or son’s 
daughter, 43, 145, note, 
with daughter and son’s daughter, 
44. 

v. Brother, Sisters, &c. 

Sisters— 

marriage with two at same time, 
prohibited, 307, 

two, married by two contracts, 
dowor in case of, v. Dower, 
v. Sister. 

Siyeeba— 

(Arabic), one who is not a virgin, 
317. 

option of maturity of, v. Opftion of 
maturity. 

Slave- 

absolute, may be bequeathed, 226. 
may bo contracted in marriage 
without consent, 331. 
or mokatib, bequest by, generally 
invalid, 225. 
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Slave— {coni.} 

absolute, or mokarib, bequest by, 
valid, when, 225. 
competency of, merely obstruc¬ 
ted by owner's right, 225, 
appointment of as executor (gene¬ 
rally),, kazee must annul, 263. 
bequest of, exempted- from com¬ 
pensation money if slave 
afterwards killed, 261. 
to one, and bis service to another, 
valid', 251. 

cannot contract infant in marriage, 
321. 

dispute as to emancipation of, 
when “a third” bequeathed, 
239. 

executor may sell by order of 
kazee, 269. 

female, bequest of, simply, carries 
foetus, “ dependency,” 227, 

251. 

bequest of, to one, and her fcetus 
to another, 246. 

child of, by marriage with 
owner’s father, free, 334. 
doubt whether owner may con¬ 
tract Ms enjoyed, 309, 310. 
foetus may be excepted from be¬ 
quest of, 227. 

if manumitted when pregnant, 
child born free, 171, 172. 
man already married to may 
marry free woman, 308, 
309. 

having free wife may not 
marry, 305. 

marriage, of free man with, 
(generally) valid, 308. 
with, during edit of free wife, 
doubt as to, 305. 

married, husband must maintain 
if permitted to live with 
him, 332. 

need not maintain her other¬ 
wise, 332. 

owner must allow Husband to 
visit, 832. 

need not send to husband’s 
house, 332. 

owner’s right to services con¬ 
tinues, 332. 

permission to live with hus¬ 
band does not destroy 
owner’s rights over, 332. 
purchase of, does not annul 
marriage, 331; 


Slave— (coni.) 

female, married, to owner’s father, 
father answerable for dower, 
not for value, 334. 
with owner’s consent, lias op¬ 
tion of manumission, 832. 
without owner’s consent, has 
not, 383. 

rules as to dower, 372. 
pregnant, v. Slave, pregnant, 
unmarried, bearing child to 
owner’s father, becomes his 
am wftHd, 333. 

owner’s father having child by, 
responsible for value, not 
for dower, 338. 

free wife of, annuls marriage and 
acquires willa by purchasing 
his manumission, 334. 
tsemble, does not annul marriage 
or acquire willa by obtaining 
his manumission without 
consideration, 334. 
(generally), incapable of indepen¬ 
dent acts, 225, 332, note. 

has capacity (to a certain extent) 
to acknowledge, 332, note, 
to pronounce divorce, 332, note. 

if service of bequeathed simply, 
person goes to inheritors, 251. 
in debt, sale of, in the absence of 
creditors, invalid, 269. 
infant female, manumitted, guar¬ 
dian of, v. Infant. 

legatee of service only may not 
remove, when, 251. 
male, inferior to free women, 801. 
man or woman may not marry Ms 
or her, 304, 330, 

manumission of, v. Manumission, 
manumitted by will, surrendered 
as compensation for offence, 
when, 226, 

marriage of, by third party, validity 
depends on owner’s approval, 
327. 

owner’s subsequent consent, how 
signified, 330. 

validated by owner’s subsequent 
consent, 330. 

with free woman, not absolutely 
forbidden, 301. 
with infant, doubt as to, 303. 
married by owner’s command, but 
by invalid marriage, doubt; as 
to dower, 371. 
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Slave—(cowf.) 

may be manumitted by will, 226. 

be Sold by executor to pay debts, 
when, 268, 266. 

have two wives, but not more, 
306. 

not marry without owner’s con¬ 
sent, 330. 

specify agreement for service as 
dower, 354. 

of testator, appointment of, as 
executor, v. Executor, 
one of two executors may emanci¬ 
pate, when, 266, 267. 
ostensible, specified as dower, but 
really free, doubt as to rule, 
353. 

pregnant, bequest of, effect under 
various circumstances, 251, 
252. 

privileged or licensed, v. Mazoon. 
testator’s, appointment of, as exe¬ 
cutor, semble, always invalid, 
263. 

within prohibited degrees, becomes 
free or must be manumitted, 
168. 

v. Service, Servitude, Slavery, 
Slaves. 

Slavery— 

lights arising out of, not enforced 
by Anglo-Indian Courts, xviii, 
v. Servitude. 

Slaves— 

descendants of, rules of equality 
as to, 301. 

dower on marriage of, 370. 
marriage of, 329. 

ostensible, two specified as dower, 
but one really free, doubt as 
to rule, 353, 354. 

v. Service, Servitude, Slave, 
Slavery. 

Son- 

absent, executor’s power to sell 
property of, v. Executor, 
acknowledgment by, of payment \ 
of half of debt, 53. 
of person as brother, v. Ac¬ 
knowledgment of person as 
brother by son. 

of person, as, v. Acknowledgment, 
of person as son. 

and father, of manumittor, ques- [ 
tion which is res. for special 
cause, 168, 169. 
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Son—(coat.) 

declaration that person is, in¬ 
validates acknowledgment of 
debt by sick person, 287. 
examples on, 120, 136, 137, 140, 
144 148, 199, 202. 205. 206, 
208, 214. 

not liable to exclusion, 124. 
of female manmnittor, precedes 
brother as res. for special 
cause, but brother pays fine, 
169. 

posthumous, v. Posthumous chil¬ 
dren. 

Son’s daughter— 

as residuary, 36. 
by whom excluded, 131. 
example on, 208. 
her share, 19. 

means, generally, son’s li. 1. s. 

daughter, 19, note, 42. 
must be related entirely through 
males, 19, note, 
with daughters, 36. 

Son’s son- 

examples on, 136, 208. 
h. 1. s., by whom excluded, 130. 
h. 1. s., with daughters and son's 
h. 1. s. daughters, 36. 

Special cause 

residuaries for, v. llesiduaries for 
special cause. 

residuary for, v, Residuary for spe¬ 
cial cause. 

Special rights and disabilities— 

chapter on, 149. 

new feature in present edition, 
vi. 

examples on, 199. 

Specific legacy¬ 
'll. Bequest, Legacy, Will. 

Specified dower — 
v. Dower. 

State. 

difference of, what is, 187. 
Mussulman, called “ the seat of 
peace,” 187. 

Non-Mussulman, called “ the seat 
of hostility,” 187. 

Subsistence— ‘ / 

v. Maintenance. 

Subtraction— 
what is, 13, ibid., note. 

Succession by contract - 
called also willa of mutual amity, 
174. 

v. Successor by contract, Succes¬ 
sors by Contract. 
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Successor— 

of testator, executor is a, 270. 
legatee is not in every respect, 
271. 

Successor by contract— 

and his contractee, called xnawlas, 
1.74. 

called also mawla aaila, superior 
mawla, or patron, 175. 
comes after 0. K., 163. 
definition of, 173, 174. 
his contractee called mawla asfal, 
inferior mawla, or client, 175. 
semble, takes remainder after wife 
or husband if no other heirs 
and no D. K., 176, 177. 
the contract called contract of 
mawalat, or mutual amity, 
174. 

v. Succession by contract, Succes¬ 
sors by contract. 

Successors- 

of deceased person, enumeration 
of different kinds in order, 
163. 

Successors by contract- 

two persons may become recipro¬ 
cally, 174, 175. 

v. Succession by contract, Successor 
by contract. 

Suicide- 

wife committing before consumma¬ 
tion does not lose dower, 345. 

Suit- 

one of two executors may institute, 
267. 

Sultan 

guardian of those who have no 
other, 320. 

Sunnis— 

and Shias, the two great divisions 
of Alussulmans, ix. 
characteristics and subdivisions of, 

i 

Sui*ety-- 

for dower, woman’s guardian may 
be, 346. 

Synagogue- 

bequest by Jew to convert house 
into, 224. 

built by Jew, descends by law of 
inheritance, 184. 

Table. 

of abbreviations, xxv, 
contents, xxi. 
sharers, .1.7, &c. 

showing order of tests in the seve¬ 
ral classes of D. X., &o. 79. 


Tagore lecturer - 

and other recent works, influence 
of, on study of Indian law, v. 
contain enumeration of native 
treatises, xvi., note, 
suggestion for employing funds for 
translation of Arabian trea¬ 
tises, xvii. 

Takharij— 

(Arabic), composition, of inherit¬ 
ance, 194. 

Tashbib— 

case of, 19, note, 37. 

Tax— 

capitation, levied on aimraees, 222, 

, note, 

Temporary marriage— 

void Jpl 5. 

Testa si itary power— 

1 inaira bf, 220. 

Testator- 

executor a successor of, 270. 
father of, rights as to children, v. 
Father. 

in Arabic, moo see, 

legatee not a successor of in every 
respect, 271. 

v. Bequest, Executor, Legacy, Will, 
&c. 

Testatrix - 

v. Executor. 

Third - 

of testator’s property, wills and 
bequests of, v. Bequest, Will, 
&e. 

Trade 

or profession, certain kinds of, 
superior to others, 302, 303. 

Treasury- 

public, v. Public treasury. 

Tree- - 

or garden, bequest of produce of, 
v. Bequests of rise or produce. 

Tribe - 

v. Arabs, Binno Bahais, Koo- 
raishees, Rules of equality . 

True grandfather- 
as residuary, 27. 
by whom excluded, 132. 
can only exist in one line, 14. 
definition of, 14. 

differs from father in “ four cases,” 
27. 

excludes brothers, &c., according to 
Abu Hanifa, 29, note, 
exclusion by, of brother, sister, 
&c., doubt as to, 130, note, 
exclusion by, of tr. pat. grand¬ 
mother in different line, doubt 
as to, 133. 
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True grandfather-- (eont.) 

(generally), rights of, similar to 
those of father, 27. 
inherits with brothers, &c., accord¬ 
ing to some lawyers, 29, note, 
of manumittor, precedes brother 
as res. for special cause, ac- 
. cording to Abu Hanifa, 169. 
rights of, with brothers, Ac., ac¬ 
cording to Zaid, 30. 

True grandmother— 
by two or more lines, dispute as to, 
21, &o. 

definition of, 11,. 

overlooted by some writers, 14, 
note. 

examples on, 84, 85, 86, 117, 118, 
140, 148. * ’ 

excluded, may exclude other tr. 

grandmother, 132. 
her share, 20. 

maternal, by whom excluded, 132. 
may exclude tr. grandmother indif¬ 
ferent line, 132. 
exist in several lines, 14. 
paternal, by whom excluded, 132. 
exclusion of, by tr. grandfather 
in different line, doubt as to, 
133, 134. 

Two disciples— 

a designation o? Abu Yusuf and 
Muhammed, ix. 

expression used erroneously in one 
part of the Hedaya, ix., note. 

Two alders— 

(or two doctors), a designation of 
Abu Hanifa' and Abu Yusuf, ix. 

Two extremes- 

a designation of Abu Hanifa and 
Muhammed, ix. 

Unbeliever— 
v. Infidel. 

Uncle— 

U; maternal, and similar relations, 
example on, 105. 

word always used literally in Sir.. 

48. 

v. Paternal uncle, Consanguine 
paternal uncle, Ac. 

Uncle's son— 

example showing exclusion of by 
brother’s son, 137. 

Unequal marriage- 
in case of, guardians may effect 
separation, 299. 

s&mble, not absolutely prohibited or 
invalid, 299. 


EX. 

Use — 

bequests of, v. Bequest, Bequests 
of use or produce. 
v. Usufruct. 

Usufruct — 
not property, 251. 

Usufructuary marriage— 
meaning of expression, 805. 
void, 305. 

U surped article- 
one of two executors may restore, 
266. 

Uterine brother— 
and IT. sister, stand on same foot¬ 
ing, 18, note, 
by whom excluded, 131. 
example on, 215. 
his share, 18. 

Uterine brother and sister- 

conflict, between Abu. Yusuf a,nd 
Muhammed as to their descend¬ 
ants, 75. 

equality of, extended by Mo.ham¬ 
med to their descendants, 69, 
form exception to rule of double 
share to male, 18, note, 
not excluded by brother or sister, 
126. 

reason given for non-exclusion by 
mother insufficient, but doc¬ 
trine clear,' 125, note. 

Uterine brother’s; daughter— 
example showing exclusion of by 
sh., 140. 

Uterine maternal uncle- 

and similar relations, example on. 
105. 

Uterine relations — 

(and their descendants) cannot bo 
res., 51. 

Uterine sister— 

by whom excluded, 132. 
case illustrating succession with 
mother and sisters, 112. 
examples on, 90, 112, 117, 214. 
her share, 18. 

v. Uterine brother, Uterine brother 
and sister. 

Vested inheritances— 

briefly treated in Sir., 122. y 
chapter on, 120. 

examples on, 120, 137, 140, 144, 

145, 146, 147, 148. 

• stumble, doctrine extends to I). K., 

122, 123. 

Virgin— 

adult, v. Adult. 

option of maturity of, v. Option of 
maturity. 


30 
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Virgin— (cont.) 

woman may be, notwithstanding 
loss of signs, 317. 

Voluntary disposition— 
v. Gift. 

Vow- 

religious, creates only a debt of 
conscience, 192. 

Walee Bayeed— 

(Arabic), a distantly related guar¬ 
dian, 316. 

Wasee— 

(Arabic), an officer similar to an 
executor, 261. 

Waseeyat— 

(Arabic), will or bequest, 218. 

Water- 

right of, v. Bight of water. 

Whoredom- 

woman prbgnant by, man may 
marry, when, 309. 
man may not marry, when, 305. 

Wife- 

apostasy of, v. Apostasy.. 
apostatising, not. entit led to dowei, 
when, 345. 

rule as to dower, v. Dower. 

V, Apostate. 

cannot (at marriage) divest herself 
of right to dower, 348. 
committing suicide before consum¬ 
mation, does not lose dower, 
345. 

conversion of, v. Conversion, 
divorced, acknowledgment of debt 
by sick person in favour of, 
287. 

dying before consummation, not 
deprived of dower, 345. 
examples on, 85, 86, 87,88,113,117, 
118, 120, 135, 136, 137, 140, 
144, 145, 146, 147, 148, 199, 
202, 211, 215. 
free, of slave, a. Slave, 
has no return, 56, 114. 
her share, 18. 

husband and, captives, v. Captives, 
residence in different countries, 
a cause of separation, 341. 
husband on, captive, v. Captive, 
husband's rights over, as affected 
by payment or non-payment 
of dower, v. Dower, 
in case of marriage by fazoolee, 
cannot inherit if no consent, 
323, 327. 
nfidel, v. Infidel. 


Wife— (cont.) 

inheritors of, may claim dower 
from husband or his inheritors, 
345,346,369. 

inheri ts from infant husband, when, 
323. 

may sell dower to husband, when, 
346. 

husband must, not be superior to, 
but may bo inferior, 298. 
not liable to exclusion, 124. 
of apostate, v. Apostate, 

indebted massoon, a creditor in 
respect of dower, 381, 871. 
infant, v. Infant, husband or wife 
of. 

or her inheritors, may claim dower 
from husband’s inheritors, 
369. 

pregnant at decease of husband, v. 

Posthumous children. 
mnble, entitled to residue in some 
cases, 44, 45, 114, note, 
sister of repudiated, husband may 
marry, when, 307, 308. 

V. Dower, Husband and wife, Mar¬ 
riage, Wives, &c. 

Wikalit-toa-nitokah— 

(Arabic), agency in matrimony, 
321'. 

Will- 

direction by, to turn house into 
church or synagogue, v. Chris¬ 
tian, Jew. 

enumeration of general principles 
as to, 218, 219. 

generally, only of a third, 1, 220. 
in Arabic, ■waseeyat, 218. 
infant cannot make, 220. 
manumitting slave, valid, 226. 
may be made without- executors, 
261. 

no distinction as to, between real 
and personal property, 219. 

no prescribed form or manner of 
making, 218. 

not distinguished from bequest or 
legacy, 218. 

nuncupative, r. Bequest by word of 
mouth. 

of female apostate, valid, 224. 
freethinker or innovator, valid, 
225. 

male apostate, doubt as to 
validity, 224, 225. 
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Will— (cant.) 

of whole, by Consent of inheritors, 
valid, i, note, 230. 
if no inheritors, valid, 1, note, 
229, 230. 

takes precedence of public 
treasury, 163, 164. 
revocation of, v. lie traction of be¬ 
quests. 

takes effect at death of testator, 
218. 

woman can make, 222. 
v. Bequest, Executor, Legacy, 
Wills, &c. 

Will or dying- disposition— 

v. Wills and dispositions by siok 
persons, 

Willa— 

of manumission, cannot be sold, 
siren away, or “ inherited,’’ 
173. 

definition of, 164. 
exceptional cases as to female 
slave, 172, 173. 

likened by the Prophet to con¬ 
sanguinity, 170. 

of child of female manumitted 
when pregnant, belongs to 
manumittor, when, 171. 
shifts to father’s manumittor, 
when, 172. 

of husband, free wife purchasing 
his freedom acquires, 334. 
semble , free wife obtaining his 
manumission without con¬ 
sideration does not ac¬ 
quire, 334. 

causes of, other than simple 
manumission, .170, 171. 

of mutual amity, equivalent to 
succession by coutract, 174. 
v. Succession by contract, Ac, 

Wills— 

v. Will. 

Wills and dispositions by sick per¬ 
sons— 

chapter on, 217. 

new feature in present edition, 
vi. 

Wilson— 

Professor, error of, in definition of 
am walid, 171, note. 

Wine— 

cannot constitute specified dower, 
349. 

dower of, on zimmee marriage, v. 
Dower. 


Wine-— (cant.) 

if given as dower when vinegar 
specified, doubt as to rule, 
353. 

specified as dower, proper dower 
gi. on, 35 353. 

Witnesses— 

(generally), must bo two males or 
one male and two females, 
313, note. 

to marriage contract, v. Marriage 
contract. 

Wives— 

free man may have four, but not 
mo.ro, 306.. 

man repudiating one of four may 
not many dining* her edit, 
306. 

slave may have two, but not more, 
306. 
v. Wife. 

Woman— 

can make will, 222. 
marrying zimmee, v. Infidel, alien. 
Mussulman, marriage with kitabee, 
sabean, &c., doubt as to, 336. 
v. Mussulman. 

pregnant, marriage with, v. Captive, 
Whoredom. 

Wool— 

of sheep, bequest of, v. .Bequests 
of use or produce. 

Yusuf— 
v. Abu Yusuf. 

Zabbali— 

(Arabic), separation of blood from 
flesh, 373, 374, note. 

Zaid— 

doctrines of, as to tr. grandfather 
with brothers, &o., 30. 

Zakaf- 

(Arabic), meaning of word, 220, 
note. 

bequest “in alms to the distressed,” 
not limited to property subject 
to, 219 , 220. 

Zavi.-ul-arham— 

(Arabia), distant kindred, 12. 
Zavi-nl*faru25— 

(Arabic), sharers, 11, 12. / 

Zimmee— 

alien infidel, woman marrying be¬ 
comes zimmeea, 222, note. 
(Arabic), meaning of word, 222, 
note. 

bequost by, for pious purposes, 
when valid, 223. 
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Zinnnee- 

bequcst by, for sinful purposes, 
when valid, 223. 

to infidel, (not hostile), valid, 
222 % 

moostamin, valid, 224 
Mussulman, valid, 222. 
Christian, dower of carrion on 
marriage with Christian zim- 
meea, v. Dower. 

dower of wine or pork on marriage 
with zimmeea, v. Dower. 


Zimmee— (cont.) 

man does not become, by marrying 
zimmeea, 222, note, 
testamentary right limited, why, 
22 £. 
v. Infidel. 

Zimmeea— 
v. Zimmee. 

Zooatal imsal— 

(Arabic), articles compensable by 
equal quantity of same spe¬ 
cies, 350. 
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Author of the “Hock Temples of Elephantn, &c , <&o., and 
Editor of “ The Indian Antiquary.” Half-bound, Quarto* 
58 Hates and Woodcuts. 2s. 


Archaeological Survey of Western India. Vol. II. 

Report on the Antiquities of Kathiawad and Kachh, being the 
result of the Second Season’s Operations of the Archeological 
Survey of Western India. 1 874-75. By James Burgess, 
F.K.G.S , M.R.A.S., &c., Archaeological Surveyor and Reporter 
to Government, Western India. 1876. Half-bound. Quarto. 
Seventy-four Plates and Woodcuts. T3 3s, 
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Adam W . (late of Calcutta) Theories of History. 

Ail Inquiry into, the Theories of History,—Chance,—Law,— 
Will With- Special Reference to the Principle of Positive 
Philosophy. .By William Adam. 8vo. 15a 

Akbar, An Eastern Romano © 

By Dr. P. A. S. Van Limburg-Brouwer. Translated from 
the Dutch by M. M. With Notes and Introductory Life of 
the Emperor Akbar, by Clements B, Markham, C.B., P.R.S. 
Crown 8vo, Hu. 6d. 

Allen's Series. 

L—World Wo Live In. 2s. 

2. —Earth’s History. 2s. 

3. —Geography of India. (See page 9.} 2s, ^ 

4. —2000 Examination Questions in Physical Geography. 2s. 

5. flail's Trigonometry. (Seepage 10,} 2s. 

6. —Wollaston’s Elementary Indian Reader. Is. tSee page 

7 —Anrted's Elements of Physiography, Is. 4d. 

Anderson (P.) The English in Western India. 

14s. ' 




Andrew (W, P.) India and Her Neighbours 

With Two Maps, 8vo. 1.5s 


. 


Andrew (W. P.) Our S iiientiflc Frontier. 

With Sketch-Map and Appendix. 8vo. 6s. 

Aiisted (D T.) Physical Geography. 

By Professor D. T. Anstjkd, M.A., F.B.S., ' &o. Fifth 
Edition. Post 8vo., with Illustrative Maps. 7s. 

Contents :—Part I.— Introduction.— -The Earth as a Planet. 
—Physical Forces. — The Succession of Rocks. Part II. — 
Earth —Land.—Mountains.—Hills and Valleys.—Plateaux 
and Low Plains. Part III.— Water. —The Ocean. — Rivers. 
—Lakes and Waterfalls.—The .Phenomena of Ice.—Springs 
Part IV .—Air.— The Atmosphere. Winds and Storms. — 
Dew, Clouds, and Rain. — Climate and Weather. Part V.— 
Fire.— Volcanoes and Volcanic Phenomena.—Earthquakes. 
Part VI.--~Lim — The Distribution of Plants in the different 
Countries of the Earth.—The Distribution of Animals on the 
Earth. —The Distribution of Plants and Animals in Time,— 
Effects of Human Agency on Inanimate Nature. 

‘ The Book is both valuable and comprehensive, and deaery jg a wide 
circulation.’’— Observer. 
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Ansted (D. T.) Elements of Physiography. 

For the use of Science Schools. Pcap, 8vo. Is. 4d. 

Ansted (3). T.) The World We Live In.. 

Or First Lessons in Physical Geography. For the use of 
Schools and Students. By D. T. Akstbd, M.A., F.R.S., Ac. 
Fcap. 2s. ,25th Thousand, with Illustrations. 

Ansted (I). T.) The Earth’s History, 

Or, First Lessons in Geology. For the use of Schcols and 
Students 


By D. T. Ansted. bird Thousand. Fcap. 2s. 

Ansted (D, T.) 

Tsvo Thousand Examination Questions in Physical Geography, 
pp. 180. Price 2s 

Ansted (3D. T.) and Latham (R. G.) Channel Islands. 

Jersey, Guernsey, Alderney, Sark, &c. 

The Channel Islands. Containing: PartI. —Physical Geo¬ 
graphy. Part IL— Natural History. Part III. —Civil His¬ 
tory. Part IV.—Economics and Trade By David Thomas 
Ansted, M.A#, F.K.8.. and Robert’ Gordon Latham., M.A., 
M.D., F.R.S. New and Cheaper Edition in one handsome 
8vo. Yolumo, with 72 Illustrations on Wood by Vizsetelly, 
Loudon, Nicholls, and Hart; with Map. Bvo. 16s. 

“ This is a really valuable work. A book which will long remain the 
standard authority on the'subject. No one who has been to the Channel 
Islands, or who purposes going there will he insensible^ of its value." 


Saturday Eevieto 

“ It is the produce of many hands and every hand a good one .’ 1 

Ansted (3). T.) Water, and Water Supply . 

Chiefly with reference to the British Islands. Part I.— 
Surface Waters. ,8vo„ With Maps. 18s. 

Archer (Capt J. H. Laurence) Commentaries m the 
Punjaub Campaign—1848-49, including some additions to the 
.History of the Second Silch War, from original sources. By 

Archer, Bengal H. P, Crown Bvo. 


Capt. J. H. Lawrence 

1 BSt » v ;i ' '• ' ' '* , . * ' , | I 

Aynsley (Mrs.) Our Visit to Hindustan. Kashmir, and Ladakh 

By Mrs. J, C. Murray Aynsley. 8vo. 14s. 

JBernay (Dr. A. J.) Students’ Chemistry. 

Being the Seventh Edition of Household Chemistry, or the 
Science of Home Life. By Albert J. Behnays, Ph. Dr. 
F.C.S., Prof, of Chemistry and Practical Chemistry at St Thomas 
Hospital, Medical, and Surgical College Crown Bvo. 5s. 6(1 
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Binning 1 (R, Id.) Travels in Persia. &e. 

2 vols. 8vo. 16s. 


Blanchard (S.) Yesterday and. To-day in India. 

By Sidney Lam an Bianchabd. Post 8vo. 6s. 

Contents, —Outward Bound.—The Old Times and the New.— 
Domestic Life.—Houses and Bungalows.—Indian Servants.— 
The Great Shoe Question.—The Garrison B'ack —-The Long 
Bow m Indie.—Mrs. Dulcimer’s Shipwreck.—A Traveller’s 
Tale, told in a Dark Bungalow.—Punch in India.—Anglo- 
Indian Literature.—-'Christmas in India.—The Seasons m 
Calcutta.—Farmers in Muslin.—Homeward Bound.—India 
as it Is. 

Rlenkinsopp (Rev. E. I.) Doctrine of Development in the 
Bible and in the Church. By Rev. E. L. Blenkinsopp, M.A., 
Rector of Springthorp. 2nd edition. 12mo. 6s. 

Boileau (Major General J. T.) 

A New and Complete Set of Traverse Tables, showing the 
Differences of Latitude and the Departures to every Minute of 
the Quadrant and to l ive Places of Decimals. Together, with 
a I aide oi the lengths of each Degree of Latitude and corres¬ 
ponding Degree of Longitude from the Equator to the Poles; 
with other Tables useful to the Surveyor and Engineer. 
Fpxirth Edition, thoroughly revised and corrected by the 
Author. Koval 8vo. 12«. ' London, 1876. 

Bouiger (B. C.) Central Asian Portraits; or the Celebrities 

ol the Khanates and the Neighbouring States. By Demetrius 
Charles Boulgf.r, M.E.A.S. Crown 8vo. 7s. (kl. 

Bouiger (D. C.) The Life of Yakoob Beg, Athalik Ghasi and 

Badaulet, Ameer of Kashgar. By ".Dem.et.rius Chap.les 
Boulger, M R.A.S. 8vo. With Map and Appendix. 1,6s. 

Bouiger (3D. C.) England, and Russia in Central Asia. With 
Appendices and Two Maps, one being the latest Russian 
Official Map of Central Asia. 2 vols, 8vo, 36s. 

Bov/ring (Sir d.) Flowery Scroll. 

A Chinese Novel. Translated and Illustrated with Notes by 
Bin J. Bowrino. late H.B.M. Pienipo., China. Post 8vo. 
10s. Od. 

Boyd (R. Nelson), Goal Mines Inspection; Its History and 

Results. 8 vo. 14s. 
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Bradshaw (John) The Poetical Works of John Milton, 

with No tes, explanatory arid philological By John Bradshaw, 
LL.D., Inspector of Schools, Madras. 2 vols., post 8vo 12a. 6d. 

Brandis' Forest Flora of Morth-Westem and Central India. 

By Dr. Brandts, Inspector General of {forests to the Govern¬ 
ment of India. Text and Hates £2 18s. 

Briggs (Ben, J.) India and Europe Compared. 

Post 8yo. 7s. , ■ • .. j ,|| 

Bright (W.) Bed Book for Sergeants. 

By W. Bright, Colour-Sergeant, 87th Middlesex, B.V. Fcap. 
interleaved. Is. 

Browne (J. W.) Hardware; How to Buy it for Foreign 

Markets. 8vo, glOs. 6d. 

Buckle (the late Capt. E.) Bengal Artillery. 

A Memoir of the Services of the Bengal Artillery from toe 
formation of the Corps. By the late C apt. li. Buckle, Assist- 
Adjut. Gen. Ben, Art* Edit, by Sir J* V\. Kaye* Bvo. Loud. 


Rendered into English by 
Crown 8vo, 21s, 


By MassimO D’Azeglio. 

Louisa Magunis. 2 vols 

Chiushingura; the Loy 

m ; A Japanese Romance. 1 . 

of the Middle Temple, Barrister-at~Law.- With Lotos 
and Appendix. Illustrated with 29 Engravings on 'Wood, 
'drawn and executed hy Japanese Artiste. 8vo. 10s. 6d. 

Christmas (Rev. H.) Republic of Fools (The). 

Being the History of the People of Abdora m Thrace, from 
the German, of C, M, Von Wielahd. By Rev. Henry Christ¬ 
mas, M.A., 1LR.S. 2 Vols. crown 8vo. 1#>. 

Christmas (Rev. H) Sin: Its Causes and Consequences 

An attempt to Investigate the Origin, Lature, Extent ana 
Results of Moral Evil. A Series of Lent Lectures. By the 
Rev, IIenrv Christmas. M.A., F.R.S. Post 8vo. Sf. 

Cochrane, (John) Hindtt Law, 20s. (See page 12.) 

Collette (C. E.) Henry VIII. 

An Historical Sketch as affecting the Reformation in Ehglaiid. 
By Charlies Hastings Collett®, Post 8vo Os. 






















•Coftotte {€, H) The Roman Breviary, 

A Critical and Historical Review with Gt 
Extracts. By Ohaki.es Hastings C'onpETXK 


Extracts. By Ohakx.es Hastings Coi^exxk. 2nd Edition. 
Revised and enlarged. 8vo. os. 

Cooper’s Hill College. Calendar of the Royal Indian En¬ 
gineering College, Cooper's Hill. Published by authority in 
January each year. 6s. 

Contents. —Staff of the College; Prospcefus. for the. Year: 
Table of Marks; Syllabus of Course of Study ; Leave and 
Pension Rules of Indian Service; Class and Prixe Lists; Past 
Students serving in India.; Entrance Examination Papers, 6c. 

Corbet (M. E.) A Pleasure Trip to India, during the Visit 
of ii.R.H. the Prince of Wales, and afterwards to Ceylon. 

Illustrated with Photos. Crown 8vo. 7s. fid, 


By M rs. Ookbkt, 

Cruise of H.M.S. “ (Mates,” 

Captain H R H. the Duke of Edinburgh, K.G., in 1807 —1808. 
By the Rev. John Mttu.ek. B.A., Chaplain ; and 0 $wal» W. 
Bkiehty. Illustrated bv a Photograph of H.K.H. the I) ike 
of Edinburgh; and by Chromo-lithographs and Graphotypes 
from Sketches taken on the spot by 0. W. Bkieijly. Bvo. His. 
Danvers (Pred. Ohas.) On Coal. 

With Reference to Screening, Transport, Ac Bvo.. 10s. fid. 

Darnnas (E.) Horses of the Sahara, and the Manners of the 

Desert. By E. Datmas, General of the ton Commanding 
at Bordeaux, Senator, Ac,, Ac. With Commentaries by the 
Emir Abd-el K 11 dir {Authon;.«ed Edition). Bvo, 6s. 

“ We bare rarely read a work giving a more picturesque and, at the 
eame time, practical account of the manners and or, atoms of a people, than 
this book on the Arabs and their horses .”—Edinburgh CoitranL 

Destruction of Rife by Snakes, Hydrophobia, &c,, in Western 

India. By an Ex-Cqmmihsionek. Leap, 2s. fid. 

Doran (Dr. J.) “ Their Majesties Servants”: 

Annuls of the English Stage. Actors, Authors, and Audiences. 
From Thomas Betterton to Edmund Kean, By Dr. Dokan, 
F.S.A., Author of “Table Traits,” ‘.Lives of the Queens of 
England of the House of Hanover,” Ac.' Bolt Bvo. 6s. 
“Every page of the work iv barbed with wit, and will make its 
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point foremost.. provides etdertuinment for the most diverse 

tastes .’'—Daily WeitM . 

Drury (Col H.) The Useful Plants of India, 

With Notices of their chief value in Commerce, Medicine, 
and the Arts. By Oqlonet. Hf.bek Dkukv. Second Edition, 
with Additions and Corrections. Royal Bvo. 16s. 
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Edwards (G. Sutherland) A Female Nihilist, 

By Ernest Lavigne, Translated from the French by G. 
Sutherland Edwards. Crown 8yo. 9a. 

Edwards’ (H. S.) The Russians At Home and the Sussiaaa 
Abroad. * Sketches, Unpolitical and Political, of Russian l ife 
under Alexander II. By H. Sutherland Edwards. 8 This., 
Crown 8vo. 81s. 

Eyro, Mojor-General (Sir V.), K.C.SX, C.B. The Kabul In¬ 
surrection of 1841-42. Revised and corrected from Lieut, 
Eyre’s Original Manuscript. Edited by Colonel G. B, 
Malleson, C.S.I. Crown 8vo., with Map and Illustra¬ 
tions. 9s. 

Fearon (A.) Kenneth Trelawny. 

By Alec Feabon. Author of “ Touch, not the Nettle.” 
2 vols. Crown 8m 21s, 

Forbes (Dr. Duncan) History of Chess, 

From the time of the Early Invention of the Game in India, 
till the period of its establishment in Western and Central 
Europe. By Duncan Forbes, LL.D. 8vo. 7s. 6d. 

Gazetteers of India. 

Thornton, 4 vols., 8vo„ £2 ICs. 

,, 8vo. 21s. 

(N.W.P., &o.) 2 vols., 8vo. 26s. 

Gazetteer of Southern India, 

With the Tenasserim Provinces and Singapore. Compiled 
from original and authentic sources. Accompanied by an 
Atlas, including plans of all the principal towns and canton¬ 
ments. Royal 8vo. with 4to. Atlas. £8 3s. 

Geography of India. 

Comprising an account of British India, and the various states 
enclosed and adjoining. Fcap, pp. 250. 2s. 

Geological Papers on Western India. 

Including Cutch, Scinde, and the south-east coast of Arabia. 
To which is added a Summary of the Geology of India gene¬ 
rally. Edited for the Government by Henry J. Carter, 
Assistant Surgeon, Bombay Army. Royal Bvo. with folio 
Atlas of maps and plates; half-bound. £2 2s. 

Glyn (A, C.) History of Civilization in the Fifth Century, 
Translated by permission from the French of A. Frederic 
Ozanafin, late Professor of Foreign Literature to the Faculty 
of Letters at Paris. By Ashby C, Glyn, B.A., of the Inner 
Temple, Barrister-at-Law. 2 vols., post 8vo. ,£1 Is. 
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Golclstneker (Prof. Theodore), The late. The Literary Ri 

mains of With a Memoir. 2 vols. 8vo. 21s. 

Grady (S, G.) Mohamedan Law of Inheritance & Contract. 


Bvo. lis. (See page 11.) 

Grady (SM.) Institutes of Menu. 

8vo. Ids. (See page 11.) 

Graham (Alex.) Genealogical and Chronological Tables, 


illustrative of Indian History. 4to. 6s. V 

Greene (P. V.) The Russian Army and its Campaigns 

....... - ^ i to.ft • “C-4 •r"l •T‘»“ 171 * t 1 * I . 


Turkey in 1877-1878. By F . V. Greene, First Lieutenant- 
in the Corps of Engineers, U.S. Army, and lately Military 
Attache to the United States Legation at St. Petersburg. Bvo. 
ft With Atlas. ■ 32s. Second Edition. 

Griffith (Ralph T. H ) Birth of the War God. 

A Poem. By Kalidasa. Translated, from, the Sanscrit into 
English Verse. By Ralph T.. H. Griffith. Bvo. as. 

Hall (E. H.) Lauds of Plenty, for Health, Sport, and Profit. 

British North America. A Book for all Travellers and 
Settlers. By E. Hepple Hall, F.S.S, Crown Bvo., with 
Maps, 6s.: 

Hall’s Trigonometry. 


The Elements of Plane and Spherical. Trigonometry. With an 
Appendix, containing the- solution of the Problems in Nautical 
Astronomy. For the use of Schools. By the Rev. T. G. 
Hall, M.A., Professor of Mathematics in King’s College, 
London. 12mo. 2s. l; - 

Hamilton’s Hedaya. 

A new edition, with the obsolete passages omitted, and a copious 
Index added by S. G. Grady. 8vo, ill 15s. (See page 11.) 

Handbook of Reference to the Maps of India, 

Giving die Lat. and Long, of nlaces of note. 18mo. 3s. 6d. 

*,,* This will he found a valuable Companion to Messrs, Allen $ Co.’s 

Maps of India. 

Ear chart (Maj. A, F. P.) Down by the Drawle. 

Bv Major A. F. P. Harcourt, Bengal Staff Corps, author of 

. Vr l ~r .. i. '! - .1 rtJ* O OPT. ... h *%+»**.*■*>.'» ^ kr*% 


The Shakespeare Argosy, 


“ Kooloo, Lahoul, and Spiti 
2 Vols. crown 8vo. 21s. 

Hough (Lieut.-Col. W.) .Precedents in Military Law, 

Bvo. cloth. 25s 

Hughes (Rev. T. P.) Notes on Muhammadanism. 

Second Edition, Revised and Enlarged. Fcap. Bvo. 
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Hutton (J.) Things and. Bacoits of India, 

A Popular Account of the Thugs and Dacoits, the Hereditary 
Garotters and Gang Robbers of India. By James Hutton. 
Post 8vo. 5s. 

India Directory (The), 

For the Guidance of Commanders of Steamers and Sailing 
Vessels, Founded upon the Work of the late Captain Jambs 
Horsbuhgh, F.R8. 

Part I.—-The East Indies, and Interjacent Ports'of Africa 
arid South America. Revised Extended, and Illustrated with 
Charts of Winds, Currents, Passages, 'Variation, and Tides. 
By Comwandeb Alfred Dun das Taylor, F.R.G.S.. Supefih- 
tendeut. of Marine Surveys to the Government of India. Ml IBs. 

Part II.— 1 The China Sea, with the Ports of Java, Australia 
and Japan and the Indian Archipelago Harbours, as well as 
those of New Zealand . Illustrated with Charts of the Winds, 
Currents, Passages* &c. By the same. (In preparation.) 
Indian and Military Law. 

Mahommedan Lav? of Inheritance, &c. A. Manual of'* the 
M&hommedan Law of Inheritance and Contract j eoihprising the 
Doctrine of the Soonee and Sheen Schools, and based upon the text 


of Sir H. W- MaONaohtbn’s Principles' and Precedents, together 
with the Decisions of the Privy Council and High Courts of tho 
Presidencies in India. ' For tho use of Schools and Students. By 
Stash tan Grove Grady, Barrister-at-Law, Reader of Hindoo, 
'Mahonnnedam, and Indian Law to the Inns of Court. 8ro. Ids, 

on the Mussulman Laws, 


Hedaya, or Guide, a Commentary 

translated by order of the Governor-General and Council of Bengal. 
By Charles Hamilton. Second Edition, with Preface and Index 
by Standish Grove Grady. 8vo. £1 15 s. 

Institutes of Menu in English. Tho Institutes of Hindu 
L-aw or the Ordinances of Menu, according' to Gloss of Collucea, 
Comprising the Indian System of Duties, Religious and Civil, 
verbally translated from the Original, with a Preface by Sir William 
Jones,' and collated with the Sanscrit Text by Graves Ohamnxy 
Hahghton, M.A., E.E.S., Professor of Hindu Literature in the 
East India College. New edition, with Preface and Index by 


StANbish G. Grady, Barrister-at-Law, and Reader of Hindu, 
Mahommedan, and Indian La w to the Inns of Court,. 8vo., cloth. I2a, 

Indian Code of Criminal Procedure. Being Act X„ of 1873, 
Passed by the Governor-General of India in Council on the 25th of 
April, 1873. 8vo. 12s, 

Indian Code of Civil Procedure. Being Act X. of 1817. 8 ycL 
10a. 

Indian Code of Civil Procedure. In the form of Quest ion 8 
and Answers, with Explanatory find Illustrative Notes. By 
Angelo J. Lewis, Barrister-at-law, 12ino, 12s. 6d. 
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Indian Penal Code. 

With Explanatory and Illustrative Notes, By AitCHfcO J. LEWIS 
Barrister-at-Law, Post 8yo. 7s, 6d, 

Hindu Law, Principally with reference to such portions of it 
as concern tlio Administration of Justice in the Courts in India. 
By Sir Thomas Strange, late Chief Justice of Madras. 2 vols. 
Royal 8vo., 1830. 24s. 

Hindu Law. Defence of the Daya Bhaga. Notice of the 
Case on Proaoono Ooomar Tajore’s Will. Judgment of the Judicial 
Committee of the Privy Council. Examination of such Judgment. 
By John Cochrane, Barriafcer-afc-Lavr. Itoyal 8vo, 20s. 

Law and Customs of Hindu Castes, within the Bekhan Pro¬ 
vinces subject to the Presidency of Bombay, chiefly affecting Civil 
Suits. By Arthur Stem®. Boyal 8vo, £ 3. Is. 
Moohummudan Law of Inheritance. (See page 25.) 

Chart of Hindu Inheritance. With ah Explanatory Treatise, 
By Ax-maiuc ItOMSEY. 8vo. 6s. 6d. 

Manual of Military Law. For all ranks of the Army, Militia 
and Volunteer Services. By Colonel J. K. Pipon, Assist. Adjutant 
(General at Head Quarters, & J. E. Collier, Esq,, of the Inner 
Temple, Barrister-at-Law. Third and Revised Edition, Pocket 
size. Gh. 

Precedents in Military Law ; including the Practice of Courts- 
Martial j the Mode of Conducting Trials j the Duties of Officers at 
Military Courts of Inquests, Courts of Inquiry, Courts of Bequests, 
Ac., &©r The follo wing are a portion of the Contents:— 

1. Military Law. 2. Martial Law. 8. Courts-Martial. 4. 
Courts of Inquiry. 5. Courts of Inquest, 6. Courts of Bequest.- 
'J, "Forms of Courts-Martial. 8, Precedents of Military Law. 
9. Trials of Arson to Eape (Alphabetically arranged.) 10. Rebellions, 
11. Biota. 12. Miscellaneous. By Lieut. -Cm. W. Hough, late 
Deputy Judge-Advocate-General, Bengal Army, and Author of 
several Works on Courts-Martial. One thick 8vo. vol. 2Ss. 

The Practice of Courts Martial, By Hough & Long-. Thick 8vo. 
London, 1825. 26s. 

Indian Criminal Law and Procedure, 

Including the Procedure in the High Courts, as well as that in. 
the Courts not established by Royal Charter; with Forms of 
Charges and Notes on Evidence, illustrated by a large number 
of English Cases, and Cases decided in the High Courts of 
India; and an Appendix of selected Acts passed by the 
Legislative Council relating to Criminal matters. By M. H. 
Starling, Esq., LL.B. & F. B, Constable, M.A. Third 
edition. Bvo. £2 2s. 

Indian Infanticide. 

Its Origin, Progress, and Suppression. By John Cave--Brown, 
M.A. Bvo, 5s. 
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Irwin (H, C.) The Garden of India; or Cha 

History and Affairs. By H. 0 ,. Irwin, B.A 
Civil Service, 8vo. 12s. 

Jackson (Lt.-Col. B.) Militar Surveying, &c. 

(See page 20). 


Jackson (Lewis B’A.) Hydraulic Manual and y Working- 
Tables, Hydraulic and Indian Meteorological Statistics, 
Published under the patronage of the Bight Honourable the 

ru ■*' , f* (■‘ii i . T..^ _T 1 ... „ T I A f i .*,rr,',,\rr 


tate for India. By Lewis I)’A. Jackson. 8vo, 


Secretary of 
28 a. 

Jackson (Lowis D’A.) Canal and Culvert Tables 

Based on the Formula of Kutter, under a Mod 
ilcatioh, with Explanatory Text and Examples, 
B’A. Jackson, A.MXC.E., author of “ Hydra 
and Statistics” Ac. Boy. 8vo. 28s. 

Janies (A, G. F. Eliot) Indian Industries. 

By A. Ct, F. Eliot James, Author of * { A Quit 
Household Management,” 

Contents ; —Indian Agriculture ; Beer ; Cacao; Carp 
Chemicals; Cinchona; Coffee; Cotton; Drugs; Dyeing a 
Materials; Fibrous Substances; Forestry; Hides; SI ins 
Gums and Beginsj Irrigation; Ivory; Mining;Oils, 0[ 
Pottery; Kyots; Seeds; Silk; Spices; Sugar ; Tea; Tob 


much additional matter. By Mrs., A, 
Crown 8vo, With 2 Maps. 10s. Gd. 
Kaye (Sir J. W .) The Sepoy War in India, 

A History of the Sepoy War in India, 181 
John William Kaye, Author of “The His 
Afghanistan,” Vol. I , 8vo. 18s. Vol. II. ! 

Contexts of Ton. I. Rook 1,—-Intrudi 
quest of the Punjab and Pegu.—The Bigl 
Annexation of Oude.—.Progress of .Enghshis 
Sepoy Army : its Base, Progress,.and Be< 
tory of the Native Army.-—Deteriorating 
Sindh Mutinies.—The Pimjaub Mutinies. 
Bengal Army. Book IT E.— The Outbreak 
Lord Canning and his Council.—The Oude 
ffeo Persian Wax.—The Rising of the i 
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' Mutiny.—Progress of Mutiny.—Excitement in Upper India — 
Bursting of the Storm.—A ppendix. 

Contents of Vol XI.;—Book XX/.—The Rising in xh® 
North-west. —The Delhi History.—The Outbreak at Meerut. 
—The Seizure of Delhi.-Calcutta in May.— Last Days of 
General Anson.—The March upon Delhi. Boon V.— Pro¬ 
gress of Rebellion in Upper India.— Benares and Alla¬ 
habad'.—Cawnpore.-Tho March to Cawnpore.—Re-occupation, 
of Cawnpore. . Book VL— The Punjab and Delhi,— First 
Conflicts in the Punjab.—Peshawur and Rawul Pinder.—Pro¬ 
gress of Events in the Punjab.—Delhi.—First Weeks oi the, 
. Siege.™Progress of the Siege.—The Last Succours from the 

Punjab. 1 ' •» ’? £54$’«•' ’ '. - 

Contents of Yol III.:— Book YII.— Bengal, Behar, 
and the North-west Provinces.— -At the Seat of Govern¬ 
ment.—The Insurrection in Behar.—The Siege of Arrah.— 
Behar and Bengal. Book YlII.— Mutiny and Rebellion 
jn the North-west Provinces. —Agra in May.—Insurrec¬ 
tion in the Districts.—Bearing of the Native Chiefs.—Agra in 
June July, August and September. Book IX.— Lucknow 
and Delhi. —Rebellion in Oude.—Revolt; in the Districts.— 
Lucknow in June and July.—The siege and Capture of Delhi. 

Kays (Sir J. W.) History of the War in Afghanistan. 

New edition, o Yols. ’Crown Bvo. 11. Os. 

Kaye (Sir J. W.) H. St. G. Tucker’s Life and Correspondence. 

--8vo, IDs. . ■' ':,y * v '’V'' / 

Kaye (Sir J. W ) Memorials of Indian Governments. 

By H. St. Georg f. Tucker. 8vo. 10a. 

Keatinge (Mrs.) English Homes in India. 

By Mrs/ Keatinge. Part 1 .—The Three Loves. Part II. — 
The Wrong Turning. Two vols , Post Bvo. 16s, 

Keen© (H. G) Mogul Empire. 

From the death of Aurungzeb to the overthrow of the Mabratta 
Power, by Henry G eorge Keene, B. C.S, Second edition. 
With Map. Bvo. 1 Os. 6d. I 

Tim Work fills up a blank between the ending of Eiphin&tom’s 
and the commencement of Thornton s Histories, 

Keene (H. G.) Administration in India. 

Post Bvo. 5s. 

Keene (H. G,) PeepuI Leaves. 

Poems written in India. Post 8vo, 5s. 
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Keene (H. G.}. The Turks in India. 

Historical Chapters on the Administration of Hindost&n by 
the Chugtai Tartar, Babar, and his Descendants., 12s. 6<1.‘ 
Latham (Xir, R. 0.) Russian and Turk, 

From a Geographical, Ethnological, and Historical Point ©f 
View. 8 vo. 1:8s.’ 

Laurie (Col. W. F, B.) Our Burmese Wars and Relations 
with Burma, With a Summary of Events from 1826 to 
1879, including a Sketch of King Theebau’s Progress. With 
various Local, Statistical, and Commercial Information. By 
Colonel W. F. B. Laurie, Author of “ Rangoon,” 1 'Narrative 
of the’ Second Burmese War,” &c. 8vo With Plans and Map. 
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Lee (F. G.) The Church under Queen El izabeth, 

An Historical Sketch. By the Rev. F, Gt> Lee, D.B Two 
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Vols.,’ Grown 8vo. 21 b. 

Lee (F, (if.) The Words from, the Cross: Seven Sermons 
for Lent, Passion-Tide, and Holy Week. By the Rev. F. G. 


Lee, D.D. 




Third edition revised. Fcap. 3 b. 0d. 

Lee's (Dr. W. H.) Brain of Silver to the East. 

Poat 8vo. 8s, 

Lewin (T. H.) Wild Races of the South Eastern Frontier of 
India, Including an Account of the Loshai Country . By Oapt. 
T. H, Lewin, Dep. Comm, of Hill Tracts. Post 8vo. 10s. fid. 
Lewis (A. JT.) Indian Penal. Code 

In the Form of Questions and Answers. With Explanatory 
and Illustrative Notes By Angelo J. Lewis. Post 8vo. 7s. 6d. 

Lewis (A. J.) Indian Code of Civil Procedure. 

In the Form of Questions and Answers.. With Explanatory 
and Illustrati ve Notes. By Angelo J. Lewis. Post8vo. 12s.6d. 
Leyden and Erskine’s Baber. 

Memoirs of Zehlr-ed-Din Mtjhammed Baber, Emperor of 
Hindustan, written by himself in the Jaghatai Turki, and 
translated partly by the late John Lev den, Esq., M.I\, and 
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partly by William Eeskine, Esq., with Notes and a Geo¬ 
graphical and Historical Introduction, together with a Map of 
the Countries between the Oxus and Jaxartes, and a Memoir 
regarding its construction. By Charles Waddington, of the 
East India Company’s Engineers. 4to. Lend. 1826. .£1 5s. 

Liancourt’o and Fincoti's Primitive and Universal Laws of 
the Formation and development of language ; a Rational and 
Inductive System founded on the Natural Basis of Onoraatops. 
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the Province of Khorassan and on the JN. . W. Frontier oi 
Afghanistan in 1875.. By Colonel C. M. 

O.S.L, Bengal Staff Corps. 2 vols. 8vo. With 

map and numerous illustrations. 30s. 

Maggs (J.) Bound Europe with the Crowd 

Crown 8vo, 5a. 

Malieson (Col. 0- B.) Final French Straggles in India 

and on the Indian 'Seas. Including an Account of the 
Capture of the isles o.t 3^ra.iiC6 and Bourbon, and Sketches 
of the most eminent Foreign Adventurers in India up to 
the period of that Capture. With an Appendix containing 
an Account of the Expedition from India to Egypt hi 130.. 
Wv nolftnfti ft. B. Mai/leson, C.S.L Crown 8vo. 10s.. 0d. 


itents. Book VII.—Calcutta in May and June, 
in Tay]er and Vincent Eyre.*—How Bihar and Calcutta 

saved". Book VIII..-Mr. Colvin and Agra.-Jhansi 

andalkhand.—Colonel Durand and Holkar.—Sir George 
men and Rajputana.—Brigadier Pol whole’s great battle 
s results.—Bareli, Itohilkhand, and I arakhabad* Book 
The relation of the annexation of Oudh to the Mutiny. 
Henry Lawrence and the Mutiny in Oudh.—The siege 
thnao.—The first relief of Lakhnao. 

L . IX.. Including the Storming of Delhi, the Relief 

iclmow, the Two Battles of Oftwnpore, the Champaign 
hilkbaixd, and the movements of the several Columns 
? Provinces, the Azimgurli District, and on the 

>m n.nd fsonth- Pastern. Frontiers. 8vo. With 4 Pians. 





















———i,. 


18, Waterloo Plage, 


Malle son (Col. G. B.) History 0f taE; from Hie* 

Earliest Period to the Outbreak of the War of 1878. 8vo. 
2nd Edition. With Map. 18s. 

MallesoE (Col. G. B.) Herat: The Garden and Granary of 

Central Asia. With Map and Index, ftvo. 8s. 

Manning' (Mrs.) Ancient and Mediaeval India, 

Being the History, Religion, Laws, Caste, Manners and 
Customs, Language, Literature, Poetry, Philosophy, Astronomy, 
Algebra, Medicine, Architecture, Manufactures, Commerce, 
&c., of the Hindus, taken from their writings. Amongst the 
works consulted and gleaned from may be named the Rig Veda, 
Sanaa Veda, Yajur Veda, Sathapatha Brahmana, BhagaVat 
Oita, The Puranas, Code of Manu, Code of Yajimvalkya, 
Mitakshara, Daya Bhaga. Mahabharata, Atriya, Ciiaraka, 
Susruta, Ramayana, JRaghu Vansa, Bhattikavya, Sakuntala, 
Vikramorvasi, Malati and Madhava, Mudra Rakshasa, Ratna- 
vali, Ivumara Sarabhava, Frabodha, Chandrodaya, Megha Duta, 
Oita Govinda, Panehatantra, Hitopadesa, Katha Sarit, Sagara, 
Ketifia, Panchavinsati, Dasa Kiunara Charita, &c. By Mrs. 
Manning, with Illustrations. 2 vols., 8vo. 30s. 
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nature, and value of the various points ,* 
together with comments on grooms, dealers, breeders, breakers, 
and trainers; Embellished with more than 400 engravings 
from original designs made expressly for this work. By E. 
Mathew. A now Edition, revised and improved by J. 3. 
Ltjpton. M.R.C.V.S. 8vo. 12s. 

Contents. —The body of the horse anatomically considered. 
Phasic,—T he mode of administering it, and minor operations. 
Shoeing, —Its origin, its uses, and its varieties. The Teeth. 
—Their natural growth, and the abuses to which they are liable. 

Food. —The fittest time for feeding, and the kind of food 
which the horse naturally consumes. The evils which are 
occasioned by modern stables. The faults inseparable from 
stables. The so-called "‘ incapacitating vices,,” which are the 
results of injury or of disease. Stables as they should be. 
Grooms. —Their prejudices, their injuries, and their duties. 
Points. —Their relative importance and where to look for their 
development. Breeding. —Its Inconsistencies and its disap¬ 
pointments. Breaking and Training.— Their errors and 
their results. 
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Mayhew (Henry) German Life and Manners. 

A.s seen in Saxony. With an account of Town Life—Village 
Life—Fashionable Life—Married Life—School and University 
Life, &o. Illustrated with Songs and Pictures of the Student 
Customs at the University of Jena. By Henri Mayhew, 
2 vole., 8vo., with numerous illustrations. 18s. 

4 Popular Edition of the above. With illustrations. Or. Bvo. Ts. 
** Full of original thought and observation, and may be studied with pro¬ 
fit by both German and English—especially by the Germ an Athen &wn* 

McCosh (J.) Advice to Officers in India. 

By John McCosh. M.D. Post 8vo. 8s. 

Meadow (T.) Notes on China. 

Desultory Notes on the Government and People of China and 
on the Chinese Language, By T. T Meadows. 8vo, 9s 


Military Works—chiefly issued by the Government. 

Field Exercises and Evolutions of Infantry. Pocket, edition, 1 s. 
Queen’s Regulations and Orders for the Army. Corrected to 
1874. 8vo. 3 b. fid. Interleaved, 5s. fid. Pocket Edition, Ip. 

Musketry Regulations, as used at Hythe. Is 

Dress Regulations for the Army. 1875. lx. M. 
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Infantry Sword Exercise. 1875 6d. 

Infantry Bugle Sounds, 6d. 

Handbook of Battalion Drill. By Lieut, H. C. Slack. Ss ; 
or with Company Brill, 2s>, od. 

Handbook of Brigade Drill. By Lieut. H. 0. Slack, 3:l 

Red Book for Sergeants. By William Beight, Colour- 
Sergeant, 37th Middlesex R.V. la. 

Handbook of Company Drill; also of Skirmishing Battalion, 
and Shelter Trench Brill, By Lieut. Charms Black, la. 

Elementary and Battalion Drill, Condensed and Illustrated, 
together with duties of Company Officers, Markers, &e.,_ in Batta¬ 
lion. By Captain M Alton. 2s. fid. 

Cavalry Regulations. For the Instruction, Formations, and 
Movements of Cavalry. Royal 8vo. 4s. 6d. 

Cavalry Sword, Carbine, Pistol and Lance Exercises, together 
with Held Dun Brill. Pocket Edition, Is, 


Pocket Edition, le. 

Manual of Artillery Exorcises, 1.873, 8yo. 5a. 

Manual of Field Artillery Exercises, 1877. 3s, 

Standing Orders for Royal Artillery. 8vo, 8s. 

Principles and Practice of Modern Artillery. By Lt.-Col, 0. 
H. OyflBjS, R.A, 8vo. Illustrated. 153. 

Artillerist’s Manual and British Soldiers’ Compendium. By 
Major F. A, Grieeitiis. 11th Edition. 5s. 

Compendium of Artillery Exorcises—Smooth Bore, Field, and 
Garrison Artillery for Reserve Forces. By Captain J. M. McKenzie. 
||| 3s. 6d. 

Principles of Gunnery. By John T. Hyde, M.A., late Pro¬ 


fessor of Fortification and Artillery, Royal Indian Military College, 
Addiscombe, Second edition, .revised and enlarged. With many 
Plates and Cats, and Photograph of .Armstrong Gun. Royal 8vo, 
14s. 

Hotes on Gunnery. By Captain Good eye. Revised Edition. 


Text Book of the Construction and Manufacture of Rifled 
Ordnance in the British Service. By Sto.net & Jones. Second 
Edition, Paper, 3s. fid., Cloth, 4s. 6d. 

Handbooks of the 9, 16, and 64-Pounder R. M. L 
Converted Guns. fid. each. 

Handbook of the 0 and 10-inch R. M. L Guns. 6d, each, / 
Handbook of 40-Pounder B. L. Gun. Qd. 

Handbooks of 0-inch Rifle Muzale Loading Guns of Id tons, 
tuftd the XO-meh gun of 18 tons, fid. etch. 
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Treatise on Fortification and Artillery. By Major Hjbctou 
Stuaith Revised and re-arranged by Thomas Cook, K.N., bv 
doms . Hy.oe, M.A. /th Edition. Royal 8vo. Illustrated and 
I* enr Hundred Plans, Outs, &e. £2 2s, ' 

Military Surveying and Field Sketching. The Van 
Methane oi Contouring, Levelling, fetching without Instruments, 
oca,to ot bhado* Examples m Military Drawing, &e. } &e. y &e. As at 
prosent taught in the Military Colleges. By Major W. H. Richards, 
pt,h Regiment, Chml Garrison Instructor in India, Late Instruo- 

£* ¥£$*** 8 n ™ e y m e> Koyal Military College, Sandhurst. 

o6corid Edition, K-evised and Corrected. 12s* 

Trefttise on Military Surveying; including Sketching in the 

Pield, Plan-Drawing, Levelling, Military Reconnaissance, &e. By 


Instruction in Military Engineering. Vol„ 1 

Elementary Principles of Fortification. 

Military Examinations. By J. T. Hydb, M.A, 
numerous Plans and Illustrations. 10s. 6d. 

Military Train Manual. Is. 

The Sappers’ Manual, Compiled fo: 

Volunteer Corps, T 
numerous Illustrations, iss. 

Ammunition, A descriptive treatise on 

Charges, Puzos, Rockets, &c., 

Service, and on other 
Laboratory. 6s. 

Hand-hook on the Manufacture and Proof of Gunpowder, as 

carried on at the Royal Gunpowder Factory, Waltham Abbey. 5s. 

Regulations for the Training of Troops for service in the Field 


use of Engineer 
By Col. W. A. Fbakkxand, R.E, •" With 

*a *>a 

the different Projectiles 
at present in use for Land and Sea 
war stores manufactured in the Royal 


arid for the conduct of Peace Manoeuvres. 2s, 

Hand-book Dictionary for the Militia and Volunteer Services 
Containing a variety of useful information, Alphabetically arranged! 
Pocket size, ils. 6d. 5 by post, 8s. 8d. ' ' 

Gymnastic Exercises, System of Fencing, and Exercises for 
the Regulation Clubs. In one volume. Crown 8vo. 1877. 2a. 

Army Itquipment. Prepared at the Topographical and 
Statistical Department, War Office. By Col. Sir HfcNRT Jambs, 
R.R., F.R.S., Ac,, Director. 

Part, 1. Cavalry. Compiled by Lieut. H. M, Hozikr, 2nd Life 
Guards. Royal 8vo. 4s. 

Part 4 .—Military Train . Cc 

2nd Life Guards. Royal 8vo. 

Part 5. — Infantry. Compile 
Royal 8vo. With Plates, 5s 
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Pabx 6.— Commissariat Compiled by Lieut. 11. M. moaxkr, -nu 
Life Guards. Royal 8vo. is. 6d. 

Paet 7 , —Mospit a- 1 Service, Compiled by Majitcn 1 eteits# 

Royal 8vo. With Plates, 5ip 

Text-Book.on the Theory and Motion of Projectiles; the His¬ 
tory, Manufacture* and Explosive Force of Gunpowder; the History 
of Small Arms. For Officers sent to School of Musketry. Is. bd. 


Oompnsiiig duties of Officers, Attendants, anct xvarsesj cce. is* ba* 

Purveyors’ Regulations and instructions, lot Guidance of 
Officers of Purveyors’ Department of the Army, Bs, 

Priced Vocabulary of Stores used in Tier Majesty’s Service. 4s. 

Transport of Sick and Wounded Troops. By I)b. Long Most'-., os. 

Precedents in Military Law. By LtCol. W. Hough. Svo. 2Sa. 

The Practice of Courts-Martial, by Hough & Long. 8vo. 26s. 

Manual of Military Law. For all ranks of the Army, Militia, 
and Volunteer Services. By Colonel J. K, PieoN, and J- F. Col- 
web, Esq. Third and lie vised Edition. Pocket size. 5s. 

Regulations applicable to the European Officer in India. Con¬ 
taining Staff Corps Rules, Staff Salaries, Commands, Jurlough and 
Retirement Regulations, &o. By George R. Cochrawb, late 
Assistant Military Secretary, India Office. 1 vol., post 8vo. Vs. be. 

Reserve Force; Guide to Examinations, for the use of Captains 
and Subalterns of Infantry, Militia, and Rifle V oluuteers, and ior bor- 
jeants of Volunteers. Rv CJapt. G. H. Greaves. 2nd edit. 2s. 

The Military Eticycloptedk; ; .referring exclusively to the 
Military Sciences, Memoirs of distinguished Soldiers, and the Narra¬ 
tives of Remarkable Battles. By J. H. Syocqueler. 8vo. 12s. 

The Operations of War Explained and Illustrated. By Col. 
Hami/by. New Edition Revised, with Plates. Royal 8vo. 80s. 

Lessons of War. As taught by the Great Masters and Others ; 
Selected and Arranged from the various operations in War. .By 
France Tames Scaly, Lieut.-Col., R.A. Ro^al Svo. 21a. 

The Soldiers’ Pocket Book for Field Service. By Col. Sib 

Garnet J. Wolseley. 2nd Edition. Revised and Enlarged. 4s. Bd. 

'The Suroeon’s Pocket Book, an Essay on the befit Treatment oi 
Wounded hi W r ar. By Surgeon Major J . H. PoBTBR. 7s. 6d. 
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A Precis of Modern Tactics By Colonel Hoke, Svo. 8s. Go 
A rmed Strength of Austria. By Copt. Cooke. % pts. £1 & 
Armed Strength of Denmark, 3s. 

Armed Strength of Russia. Translated from the German. 7a 

Armed Strength of Sweden and Norway. 3s. 6d. 

Armed Strength of Italy. 5s. 6d. 

Armed Strength of Germany. Part I. 8s. Od 

'i.’he Franco-German War of 1870—71. By Carr 0 H 

SiT^'r’ ¥ t ?¥ h SectimL 5s; ^ih Potior 
®£° tlon - 3s - r Section. 4s. 6d. Tenth Section. 6a. 
Lit, venth section, oa, 3d. Twelfth Section. 4s. (5cl. 

The Campaign of) 866 in Germany. Royal Svo. With Atlas, 31s. 
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Military Sketches. By S:b L*scnn>.a Wraxau.. Post Svo. 6s. 

i’" ! °,T of Wellington. By Jackson and 


btatute Law relating to the Army. js. 8d, 
Regulations for Commissariat and Ordnance I 
Regulations tor the Commissariat Department 
Regulations for the Ordnance Department. 1 
Artillerist’s Handbook of, Refemnr-A fnr ih» , 
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Mill’s History of British India, 

With Notes and Continuation. By XL II. Wilson. 9 vote, 
cr. 8vo. £2 10 s. 

Muller's (Max) .Rig-Veda-Sanhita, 

The Sacred Hymns of the Brahmins; together with the 
Commentary of Sayanaoharya. Published under the Patron¬ 
age of the Right Honourable the Secretary of State for India in 
Council. 6 vols., 4to. 4>2 10s. per volume. 

Mysteries of the Vatican; 

Or Grimes of the Papacy. From the Gorman of D u. Theodore 
Greisenger. 2 Vote, post 8 vo, 21s. 

.Kirgis and Btemiliah. 

Nirgis; a Tale of the Indian Mutiny, from the Diary of a 
Slave Girl : and Bjsmillau : or, Happy Days in Cashmere. 
.By Hafiz Allard. Post 8vo. 10k. 6d. 

Motes on the Morth Western Provinces of India. 

By a District Officer. 2nd Edition. Post 8vo., cloth. 5s. 

Contents.*—- Area and Population.— Soils.—Crops.—Irriga¬ 
tion.—Rent.—Rates.—Land Tenures 
Osborne (Mrs. W.) Pilgrimage to Mecca (A). 

By the Nawab Sikandar Begum of Bhopal. Translated from 
the Original Urdu. By Mrs. Willoughby Osborne. Followed 
by a Sketch of the History of Bhopal. By Col. Willoughby- 
Osborne, G, B. With Photographs, and dedicated, by permis¬ 
sion, to Her Majesty, Queen Victoria. Post 8vo. £1. Is. 

This is a highly important book, not only for its literary merit, and the 
information it. contains, but also from the ’fact of its being the first work 
written by an Indian lady, and that lady a Queen. 

Owen (Sidney) India on the Eve of the British Conquest. 

A Historical Sketch. By Sidney Owen, M.A. Reader in 
Indian Law and History in the University of Oxford. 
Formerly Professor of History in the Elphinstone College, 
Bombay. Post Svo. 8s. 

Oxenham (Rev, H M.) Catholic Eschatology and TJniver- 
saltern. An Essay on the Doctrine of Future Retribution. 
Second Edition, revised and enlarged. Crown 8vo. 7s. 6d. 

Oxenham (Rev. H. ST ) Catholic Doctrine of the Atonement. 

An Historical Inquiry into its Development in the Church, with 
an Introduction on the Principle of rheological Development. 
By H. Nutcombe Oxenham, M.A. 2nd Edit. 8vo. I Os. 6d. 
“It is one of the ablest and probably one of the most charmingly 
written treatises on the subject which exists in our language.” — Times. 


















Oxenham (H, E.) The First Age of Christianity and the Church, 

By John Ignatius D6Ilinger, D.D., Professor of Ecclesiastical 
History in the University of Munich, &e., &c. Translated 
from the German bv Henry Nutcombe Oxenhara, M.A., late 
Sobol ar oi Baliol College, Oxford, Third Edition. 2 vols. 
Crown 8vo. IBs. - 

Ozanam’s (A, IV) Civilisation 'in the Fifth Century. From 

the French. By The Hon. A. C. Glyn. 2 Vols., post, 8vo. 
.%Ls. . 

Pebody (Charles) Authors at Work. 

Francis Jeffrey—Sir Walter Scott-—Robert Burns—Charles 
Lamb—R. B, Sheridan—Sydney Smith—Macaulay—Byron 
Wordsworth—Torn Moore—Sir James Mackintosh, Post Svo. 

1 Os. tfd. 

Pelly (Sir Lewis). The Miracle Play of Hasan and Husain, 

Collected from Oral Tradition by Colonel Sir Lewis Pelly, 
K,C.B., K.C.S.L, formerly serving in Persia as Secretary 
of Legation, and Political Resident in the Persian Gull. 
Revised, with Explanatory Motes, by Arthur JST. Wol¬ 
laston, H.M. Indian (Home) Service, Translator of Anwar- 
i -Suhaili, &c. 2 Vols. royal 8vo. 32s. 

Pxpon and Collier’s Manual of Military Law, 

.By Colonel J. K. Pxpon, and J. F. Collier, Esq., of the 
Inner Temple, Jlarrister-at-Law. 5s. 

Pollock (Field Marshal Sir George) Life & Correspondence. 

By C. R. Low. 8yo. With portrait. 18s, 

Pope (0. U.) Text-book of Indian History; with Geogra¬ 
phical Notes, Genealogical Tables, Examination Questions, 
and Chronological, Biographical, Geographical, and General 
Indexes. For the use of Schools, Colleges, and Private Stu¬ 
dents. By the Rev. G. TJ. Pope, .1) I)., Principal of Bishop 
Cotton’s Grammar School and College, Bangalore: .Fellow of 
the Madras University. Third Edition, thoroughly revised 
Fcap. 4to. 12s. 

Practice of Courts Martial, 

By Hough & Long, Svo. London. 1825. 26s. 

Prichard’s Chronicles of Biidgepore, &c. 

Or Sketches of Life in Upper India. 2 Vols., Foolscap 8vo. 12s. 
Prinsep (H. T.) Historical Results. 

Oeducible from Recent, Discoveries in Afghanistan By H. 

T. Prinsep. 8vo. Lond. 1844. 16s. 
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Prinsep (H. T.) H(|et, Tartary, and Mongolia, 

By Henry T. Brinsep, Esq. Second edition. Post Svo. 5s. 

Prinsep (H, T.) Political end Military Transactions in India, 

2 Vols. Bvo. London, 1825, 18s. 

Kaverty (Major H, 0) The Pus'Eto Manual; comprising a 

Condensed Grammar. with Idiomatic Phrases, Exercises and 
Dialogues, and Vocabulary. By Major H G. Batebty 
Bombay Army, Retired .List. Foap. 5s, 

Richards (Major W, H.) Military Surveying, &c, 

12s. (See page 20,) 

Ramsey (Almaric) MooEummudan Law oi Inheritance, and 

Bights and Relations affecting it. Sunni Doctrine. Gem- 
prising, together with much collateral information, the sub- 
stance, greatly expanded, of the author's “ Chart oi Family 
InheritanceBy Almaric Bumsey, of Lincoln’s Imi Bar¬ 
rister-at-Law, Professor of Indian Jurisprudence at Kings 
College, London. Author of “ A Chart of Hindu Family 
Inheritance.” 8vo. 12s. 

Ramsey (Almario) A Chart of Hindu |Family Inheritance. 

Second Edition, much enlarged. Bvo. Os. bd, 

SacEau (Hr. C. Ed.) The Chronology of Ancient Nations. An 

English Version of the Arabic Text of the Athar-ui Bakiya o 
AMrhtti, or ” Vestiges of the Past,” Collected and reduced 
to writing by the Author in a.h* 390* 1, AJ, 1 ,000# irans* 
lated and Edited, with Notes and Index,, by Dr. O. Elward 
Sacha-u, Professor in the Royal University of Berlin. i u b- 
lished for the Oriental Translation Fund of Great Britain and 
Ireland. Loyal 8vo. 42s. 

Sanderson (Gh ?) Thirteen Years among the Wild 

Beasts of India; their Haunts and Habits, from Personal 
Observation.; with an account of the Modes- of Ciptuimg and. 
Taming Wild Elephants. By G. P* Samdehson, cer hi 
C harge of the Government Elephant Keddabs ut Mysore. 
xxru.\/ ifind three Maps, Sccoiiu 


With' 21 full page IIIustrafions and three Maps 
Edition. Fcp. A to. FI 5 s. 

Sewell (E.) Analytical History of India. 

From the earliest times to the Abolition of the r 
Company in 1858. By Robert Sewell, Madras Givil Service. 

]Post 8yo. 8s. 

*** The olviect of this work is to supply the want which has 

























. been felt by students for a condensed outlines of Indian History 
which would serve at once to. recall the memory and guide the 
eye, while at the same time it has been attempted to render it 
interesting to the general reader by preserving a medium 
between a bare analysis and a complete history. 

Sherer (J. W.) The Conjuror’® Daughter. 

A Tale. By J. W. Sheiueb, O.S.L Illustrated, Or. 8vo. 6s. 


A Tale. By J. W. Sweree, O.S.L Illustrated 
Sfcerer (J. W.) Who is Mary? 


.A Cabinet Hovel, in one volume. By J 

o.s.l xos. ed. ^ifiliiiiiip. ' ; 

Signor Monaldi.ui’s Niece. 

A Novel of Italian Life, Grown 8vo. 6s, 

Simpson (H, T.) Areheeologia Adelensis; 


or a History of the 


Parish of A.clel, in the West Eliding of Yorkshire. Being 
an attempt to delineate its Past and Present Associations, 
Archaeological, Topographical, and Scriptural, By Henry 
Traill Simpson, M.A., late Hector of Adel. With nu¬ 
merous etchings by W. Lloyd Ferguson. Boy. Bvo. 21s. 

lymos (B.) Desert Life. Recollections of an Expedition 

in the Soudan. By B. Solymos (B. E„ Falkonberg), Civil 


Bs Arthur Steele. Royal 8vo. £1. Is. (See page IS.) 

Stent (G-, 0.) Entombed Alive,, 

And other Songs and Ballade. (From the Chinese.) By 
Gboroe Carter Stent, M.R.A.S., of the Chinese Imperial 
Maritime Customs Service, author of “ Chinese and English 
Vocabulary,” “ Chinese and English. Pocket Dictionary,” “ The 
Jade Chaplet,” &e. Crown 8vo. With four Illustrations. 9s, 


Jade Chaplet,” &e 
Stothard (II. T.) The ABC of Art 
Being a system of delineating forms and objects in nature ne¬ 
cessary for the attainments of a draughts 


man. By Bo cert T, 


Stothard, F.S.A 


late H.'D.S.A, 

Spng# (Sir T.) Hindu Law. 

2 Vols, Royal 8vo, 1880. 24 

Swinnerton (Rev, C) The Afghan War, Cough’s Action at 
Futtehabad. By the Rev. 0 . Swinnerton, Chaplain in the 
Field with the First Division, .Peshawar Valley Field Force. 
With Frontispiece and Two Plans. Crown Bvo. 5s. 
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Thomson’3 lunar and Horary Tables.. 

For Now and Concise Methods of Performing the Calculate/!* 
necessary for ascertaining the Longitude by Lunar Observa¬ 
tions, or Chronometers; with directions for acquiring a know¬ 
ledge of the Principal Fixed Stars and finding the Latitude of 
them. By Davld Thomson. Sixty-fifth edit. Royal-8 vo. I Os; 
Thornton’s History of India. 

The History of the British Empire in India, by Edward 
Thornton, Esq. Containing a Copious Glossary of Indian 
Terms, and a Complete Chronological Index of Events, to aid 
the Aspirant for Public Examinations. Third edition. 1 voL 
8vo, With Map. 19s, 

*** The Library Edition of the above in 6 volumes, 8vo., may ho 
had, fries £2 8s. 

Thornton’s Gazetteer of India. 

Compiled chiefly from the records at the India Office. By 
Edward Thornton. 1 vol., 8vo., pp. 1015. With Map. 91s. 
The chief objects in view in compiling this Gazetteer are:—~ 
let To fox the relative position of the various cities , towns, and villages 
with as much precision as possible , and to exhibit with the greatest 
practicable brevity all that is known respecting them; and 
2ndly. To note the various countries , provinces, or territorial divisions, and 
to describe the physical characteristics of each, together with their 
statistical, social, and political circumstances. 

To these are added minute descriptions of the principal rivers 
and chains of mountains; thus presenting to the reader, within a brief com* 
pass, a mass of information which cannot otherwise he obtained , except from 
a multiplicity of volumes and manuscript records . 

The Library Edition, 

4 vole., 8vo. Notes, Marginal References, and Map. #2 IfiS. 

Thornton (E.) Gazetteer of the Pxmjauib, Afghanistan, &c, 
Gazetteer of the Countries adjacent, to India, on the north¬ 
west .including Scinde, Afghanistan, Belooohistan, thePmijaub, 
and the neighbouring States. By Edward Thornton, Esq. 
2 vols. 8vo. 5s. 

Thornton (T.) East India Calculator. 

By T. Thornton. 8vo. London, 1823. 10s. 

Thornton (T.) History of the Puujaub, 

And of the Rise, Progress, and Present Condition of the 
Sikhs. By T. Thornton, 2 Vols. Post 8vo. 8s, ^ 

Tilley (H. A.) Japan, the Amoor and the Pacific. 

"With notices of other Places, comprised in a Voyage of Circum¬ 
navigation in the Imperial Russian Corvette Rynila, in 1858™’ 
1800, By Henry A. Tilley- Eight Illustrations. 8vo, .1 fie. 
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TotJ (obi, Jas.) Travels in Western 
Embracing a Visit to the Sacred .Mounts of the 
and the most Celebrated Shrines of Hindu Faith between 
Eajp»hotana and the Indus, with an account of the Ancient 
City of ■ NehrwaHa. By the late Lieut,* Col. James Ton, 
Illustrations. .Royal 4to. £8 8s. 

*a* This is a companion volume to Colonel Tod’s Mafasthan. 

Trimen. (Capt. R.) Regiments of the British Amy, 

Chronologically arranged. Showing their History, Services, 
Uniform, $o. By Captain R. Trimen, late 85th Regiment. 
8 vo. I Os. 0d. 

Trotter (L. J.) History of India, 

The History of the British Empire in India, from the 
Appointment of Lord Hardinge to the Death of Lord Canning 
(1844 to 1862). By Captain Lionel James Trotter, late 
Bengal Fusiliers. 2 vols. 8vo. 16s. each. 

Trotter (L, J.) Warren. Hastings, a Biography,. 

By Captain Lionel James Trotter, Bengal H. P., author 
of a “ History of India,” u Studies in Biography/’ &c. 
Crown 8vo. Os. 

Turkish Cookery Book (The). 

A Collection of Receipts from the best Turkish Authorities. 
Done into English by Farabi Eeendi, 12 mo. Cloth. 8s. 6d. 

Vamhery (A.) Sketches of Central Asia. 

Additional Chapters on My Travels and Adventures, and of the 
Ethnology of Central Asia. By Armenius Vambery. 8vo. 10s. 

• * “A valuable guide on almost untrodden • ground.”- -Athenmm. 

Waring (E. J.) 2?harmaeopceia of India. 

By Edward John Waring, M.D., <fee. 8vo. 6s. (See page 2.) 

Watson (M.) Money. 

By Jules T a.emeu. Translated, from the French by Mar¬ 
garet Watson. Crown 8vo. 7s. 6d. 

Watson (Dr. J. Forbes) Textile Manufactures and Costumes 

of the People of India. As originally prepared under the 
Authority of the Secretary of State for India in Council. 
By J. Forbes Watson, M.A., M.D., F.R.A.S., Reporter on 
the Products of India. Folio, half-morocco. With numerous 
Coloured Photographs. £3. 5s. 

This work—by affording a key to the fashions of ifie People, and- to 
tie Cailon, Silk, and Wool Textiles in actual use in India--is of special 
interest #» Manufacturers , Merchants, and Agents ; as also to the Student 
«md lover if ornamental art. 
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;son (Dr, J. j|) and J. W, Kaye, Eaoes and Tribes of 
radostan. The IXeopie of India-. A. series of Photographic 


Mimiostan. iiie reopie oi ma«i. xx bcud» yi j.uui,wgm.j-u^ 
illustrations of the Races and Tribes of Hindustan. Prepared 
under the Authority of the Government of India, by J. Forbes 
Watson, and John William .Kaye. The Work contains 
about 450 Photographs on mounts, in Eight Volumes, super 
royal 4 to. £2. 5s. per volume. 

Webb (Dr. A.) Pathologia Indiea, 

Based upon Morbid Specimens from all parts of the Indian 
Empire. By Allan Webb, B.M.S. Second Edit. 8vo. 14s. 

Wellesley’s Despatches. 

The Despatches, Minutes, and Correspondence of the Marquis 
Wellesley, K.G., during his Administration in India. 5 vols, 
8vo. With Portrait, Map, &c. £6. 10s. 

This work should he permed by all who proceed to India in the 
Cfivil Services. 

Wellington in India. 

Military History of the Duke of Wellington in India. 3s. 

Wilberforoe (E.) Franz Schubert 

A Musical Biography, from the German of Dr. Heinrich 
Kreisle voti Heilborn. By Edward 'Wilberforoe, Esq., 
Author of “Social Life in Munich.’* Post 8vo. 6s. 

Wilk’s South of India. 

3 vols. 4to. £5. 5s, 

Willrins(W.ir.) Visual Art; or Nature through theHealthy Eye, 

With some remarks on Originality and Free Trade, Artistic 
Copyright, and Durability. By Wm, Noy Wilkins, Author of 
“ Art Impressions of Dresden,” &c. 8vo 6s. 


Williams (F.) Lives of the English Cardinals. 

The Lives of the English Cardinals, from Nicholas Break" 
speare (Pope Adrien XV.) to Thomas Wolsey, Cardinal Legate, 
With Historical Notices of the Papal Court. By Folkestone 
Williams. 2 vols., 8vo. 14s. 


Williams (F.) Life, &e., of Bishop Atterbury. 

The Memoir and Correspondence of Francis Atterbury, Bishop 
of Rochester, with his distinguished contemporaries. Compiled 
chiefly from the Atterbury and Stuart Papers. By Folkestone 

' A . t ns • r% , 't "HTM 1 * 1 r-M H * 1 11 A 


Williams, Author of “Lives of the English Cardinals/ &c., 
2 vols. 8 vo. 14s. 


Williams (Monier) Indian Wisdom. 

Or Examples of the Religious, Philosophical and Ethical 












Wm. H. Allen & Co 


• DCCtrruos of the Hindus. With a brief History of the Chief 
Departments of Sanscrit Literature, and some account of the 
Past and Present Condition of India, Moral and Intellectual, 
."by Mosimt "Williams, M.A., JBoderi Professor of Sanscrit in 
in the University of Oxford. Third Edition. 8vo. 15s. 

Wilson (li.H.) Glossary of Judicial and Revenue Terms, and of 

useful Words occurring in Official Documents relating to the 
Administration of the Government of British India. .From the 
Arabic, Persian, Hindustani, Sanskrit, Hindi, Bengali, Uriya, 
Marathi, Gnstarathi Tetugu, Kamata, Tamil, Malayalam, and 
other Languages. Compiled and published under the autho¬ 
rity of the Hqn. the Court of Directors of the E. I. Company. 

4to., cloth. -£T 10s. 

White (S, I),) Indian Beminiscences. 

By Colonel S. Dewe' White, late Bengal Staff Corns. 8vo. 


Wollaston (Arthur N.) Anwari Suhaili, 


Young* (J, B.) Course of Mathematics. 

A Course of Elementary Mathematics for the use of candidates 
for admission into either of the Military Colleges 


tor admission mto either of the Military Colleges; of appli¬ 
cants for appointments in the Home or Indian Civil Services ; 
and of mathematical students generally.. By Professor J. B. 
Toting. In one closely-printed volume. 8vo., pp. 648. 19s. 

“ In the work before via he has digested a complete Elementary 
Course, by aid of his long experience.as a teacher and writer; and he has 
produced a very useful book. Mr. Young has not, allowed hie own taste 
to rule the distribution, but has adjusted his parts with the skill of a 


v efceran.”— Athmmtm, 

























£8, Waterloo Flap 


A SELECTION FROM 

■ ■ 

MRSSliS. ALLEN’S CATALOGUE 

OP BOOKS IN THE EASTERN LANGUAGES, &c 


EINBTTSTANI, HUfBI, &o. 

(Ai .Forties's Works an used as Class Boohs is the Colleges and Schools 
• A’;■■ in India.] 

Forbes's llmdustani-Eriglish Dictionary in the Persian Character, 
with the Hindi words in Hagan also 5 and an English Hindustani 
Dictionary in the English Character; both in one volume. By Dtrjr- 
oan h oRBES, LL.D. Royal 8 vo, 42s. 

Forbes s Hindustani-EnglisIi and English Hindustani Dictionary, 

in the English Character, Royal 8 vo. 36s. 

Forbes’s Smaller Dictionary, Hindustani and English, in the 
English Character. 12 s. 

Faroes's Hindustani Grammar, with Specimens of Writing in the 
Persian and Nagari Characters, Heading Lessons, and Vocabulary. 
8 vo, 10 s. 6 'd. 

L orbes’s Hindustani Manual, containing a Compendious Gram¬ 
mar, Exercises for Translation. Dialogues, and Vocabulary, in the 
Roman Character. Hew Edition, entirely revised. By j. T. Platts. 
18mo. 3s. 6 d. 

Forbes’s Bagh o Bahar, in the Persian Character, with a com plete 

Vocabulary. Royal Svo. 12 s, 6 d. 

Forbes b Bagh 0 Bahar in English, with Explanatory 'Note:?. 
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Matts' J. T., Baital Pachisi; translated into English. 8vo. 8s, 

*i- ' . .. 

Platts’ ..Ikhwatiu S Safa; translated into English., 8vo. I Os. 6d. 

Hindustani Selections, with a Vocabulary of the Words. By 
James B, Bali-antone. Second Edition. 1845 . 5 $. 

Singhasan Battisi. Translated into Hindi from the Sanscrit. 
A Mew Edition. Revised, Corrected, and Accompanied with Copious 
Notes. By Syexj Abdooi.ah, Royal 8vo. 12a. del. 

Kobertsopi’s Hindustani Vocabulary. 3s, 6d. 

Akhlaki Hindi, translated into Urdu., with an Introduction and 
Notes. By S yk» AbdooIcAE. Royal 8vo,. I2a. 3d. 

Sakuntala Translated into Hindi from the Bengali recension 
of the .Sanskrit. Critically edited, with grammatical, idiomatical, and 
exegeiieai notes, by FaEiumro Pikcoto. 4to. 3.2s. 6d. 


SANSCRIT 


Haughton’s Sanscrit and Bengali Dictionary, in the Bei 
Character, with Index, serving as a reversed dictionary, 4to. 3 

Williams’s English--Sanscrit Dictionary, 4to., cloth. £8. 8s. 

Williams’s Sanskrlt-English Dictionary. 4to. M 14s. 6d, 

Wilkin’s (Sir Charles) Sanscrit Grammar. 4to. 15s. 

Williams’s (Monier) Sanscrit Grammar. 

Williams’s (Monier) Sanscrit Manual; 

Vocabulary, by A. E. Gough, ISmo, 7 i 

Gough’s (A. E.) Key to the Exercises 
Manual, ISmo. 4 a. 

Willifims’s (Monier) Sakuntala, with Literal English Translation 

copious 


8vo. 15s. 
to which is added 


of all the Metrical Pat-iaages, [Schemes of the Metres, and 
Critical and Explanatory Notes. Royal 8vo. 21s. 

Williams’s (Monier) Sakuntala. Translated into English Prose 
and Terse. Fourth Edition. 8s. 

Williams’s (Monier) Vikramorvasi. The Text, 8vo. 5s. 

ffdU’s (E. B.) Translation of the Vikramorvasi. 8vo. 3s. 8d, 
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Thompson’s (J. 0.) Bhagavat Gita. Sanscrit Text. 5s. 

Haugh ton V Menu, with English Translation. 2 vols. 4to. 24s, 

Johnson's Hitopadesa, with Vocabulary. 15s. 

Hitopadesa, Sanscrit,, with Bengali and English Trans, I Os 6d. 

Johnson’s Hitopadesa, English Translation of the. 4th. 5s. 

Wilson’s Megha Duta, with Translation into English Verse, 
Notes, Illustrations, and a Vocabulary, Itoyal 8vo. 06. 

Richardson’s Persian, Arabic, and English Dictionary, 
of 1852. By F. Johnson, 4fco. £-i. 

Forbes’s Persian Grammar, Reading Lessons, and "V 
Royal 8vo, 12s. 6d, 

Ibraheem’a Persian Grammar, Dialogues, &c. Royal 8v< 

Gulistan. Carefully collated with the original MS., with a. full 
Vocabulary. By John Platts, late Inspector of Schools, Ooutral 
Province.’., India. Royal 8vo. 12s. 6d, 

Gulistan. Translated from a revised Text, with Copious Notes 
By John Platts. 8vo. 12s. 6d. 

Ouselev’s Anwari Soheili, 4to. 42s. 

Wollaston’s (Arthur N.) Translation of the Anvari Soheili, 
Royal 8m ;£2 2a. 


Edition 
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Houghton’s Bengali, Sanscrit, and English Dictionary, a< 
for Students in wither language ; to which is added an Index, 
as a reversed dictionary. 4to. 80s. 

Forbes’s Bengali. Grammar, with Phrases and dialogues. 
8ro. ■ 12s. M. 

Forbes's Bengali Reader, with a Translation and V oca. 
Royal 8vo. 12s. 6d, 

Nabo Nari, 12mo. 7s., 


ARABIC, 

Richardson’s Arabic, Persian and English Dictionary. Edition 
of 1852. By F. Johnson. 4 to., doth. £4. 

Forbes’s Arabic Grammar, intended, more especially for the use of 
young men preparing for the East India Civil Service, and also for the 


use of self instructing students in general. Royal 8ro., cloth. 18s. 
Palmer’s Arabic Grammar. Bvo. Ids. 

Forbes’s Arabic Beading Lessons, consisting of Easy Extracts 
from the best Authors, with. Vocabulary. Royal 8vo. s cloth. 15s. 

An Arabic Manual. By Professor E, H. Pajlmeb. 

(In thti press.) 


TELOOGOO. iS&P 

Brown’s Dictionary, reversed; with a Dictionary of the Mixed 
Dialects used in Teloogoo. 3 vole, in 2, royal 8vo. £5. 

Campbell s Dictionary. 

Bromu’s Reader. Bvo 


2 vols. 14s. 
Brown’s Dialogues, Teloogoo and English 
Paneha Tantra. 8s. 

Perdval’s English-Teloogoo Dictionary. 


TAMIL. 

Bottler’s Dictionary, Tamil and English. 4to. 42s 
Babington’s Grammar (High Dialect).. 4to. 12s. 
Percival’s Tamil Dictionary. 2 vols. 10s. 6d. 
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GTORATTEE 


Mavor’s Spelling, Guzrattee and English, 7s, 6d. 

Shapuaji Edalji’s Dictionary, 0tizratt.ee and English- Sis. 

MAHRATTA, 

Molesworfch’a Dictionary, Mabratta and English. 4to. 42s, 
Moles worths Dictionary, English and Mahraita. 4to. 42s, 
Stevenson’s Grammar. Bvo,, cloth, i7s. 6d. 

Esop’s Fables. 12rao. 2s. 6d. 

Fifth Reading Book. 7s. 

MALAY, 

Marsden’s Grammar. 4to, £ i Is. 


* mm 


Morrison's Dictionary. 6 vols. 4to. .G10. 

M arshman’s—Clavis Sinica, a Chinese Grammar. 4to. Jt’2 2s. 

Morrison's View of China, for Philological purposes ; containing a 
Sketch of Chinese Chronology, Geography, E vexmment, Religion and 
Customs, designed for those who study the Oliinese language. 4to. Os. 


PUS'LlTO,, 

The Pushto Manual, Comprising a Concise Grammar; Eio'r- 
cises and Dialogues ; JjV miliar Phrases, Proverbs, and Vocabulary. By 
Major .11, 0 . Rave'• it Bombay Infantry (Retired), Author of the 
Pus'hto Gramm* , Dictionary, Selections Prose and Poetical, Selections 
from the PoC*/ of the Afghans (English Translation), JEsop’s Fables, 


MISCELLAFEOXTB. 

Aeeve's English-Caniatica and Garnatica-Euglish Dictionary. 
3 vola. (Very slightly damaged), £8. 

Collett’s Malay&lam Reader. Bvo, 12s. Od. 

Esop'a Fables in Caruatica. Bvo. bound. 12s. 6d, 

A Turkish Manual, comprising- a Condensed Grammar with 
Idiomatic Phrases, Exemsos and Dialogues, and Vocabulary, Ey 
Captain C. F. Mackenzie, lato of H.M.'s Consular Service. ’ 6s. 
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ARTHUR ALLEN DURTNALL, 


Of the High Court of Justice in tEnqland. 

By Shis Chart, any person, however ignorant of the subject, may, by an hour’* 
attention, obtain a clear view of the broad lines of Indian History, and of the 
evolutions, which have resulted in the dominion of Her Majesty as EMPHESS OP 
INDIA, It will be found invaluable for Educational PontOSKs, especially in 
Colleges and Schools, where an Indian career is in contemplation. It will also be 
found of i’KEMANBNT vtkutx in all Libraries and Offices as a work of ready 
reference for the connection of events and dates. Besides the History of India, it 
includes the contemporaneous histories of Afghanistan, Csntb.au Asia, and 
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IEVO MAP OF INDIA 


HENRY E. PRION 

In b 


i "me , «Ls. 

: A, U : ,'.v ■ ' >■ v*' ■■■■ ’ : v>‘' “ 

A map of this kind brings before us such a picture of the surface of a, given 
country as no ordinary map could ever do, "o the mind’s eye of the average 
Englishman, India consists of * the plains ’ and H hills,’ chiefly ot the former, 
the hills being limited to the Himalayas and the Whirls.' Tlia new map will at 
least enable him to correct his notions of Indian gtk* -aphy. It combines the 
usual features of a good plain mty of the country on a 3W> of 150 miles to the 
inch, with a faithful representation of all the uneven surfaces, -odelled' on a scale 
thirty-two times the horizontal one; thus bringing out into clea.- relief the com¬ 
parative heights and outlines of all the hill-ranges, and showing b. ->ad tracts of 
uneven ground, of intermingled hill and valley, which a common in n 0 f the 
same size would hardly Indicate, except to a very practised eye. The p. .ins of 
Upper India are reduced to their true proportions; the Central ProvL. ^ 
Mtilvva, and Western Bengal reveal their actual ruggedness at a glance; ark. 
Southern India, from the Viudhyas to Cape Comorin, proclaims Its real height 
above the sea-level. To the historical as well as the geographical student such A 
map is an obvious and important aid in tracing the course of past campaigns, in 
realising the conditions under which successive races oarried their arms or settle¬ 


ments through the Peninsula, and in comprehending the difference of race, climate, 
and physical surroundings which make up our Indian Empire. Set in, a neat 
frame of maplewood, the map seems to attract the eye like a prettily-coloured 
picture, and its price, a guinea, should place It within the reach of all wfa' care to 
combine the useful with the ornamental .”—Horn News. 




















Mem's. AUeti Co.’s Maps of India were revised and much improved 
during 1.87(5, with especial reference to the ~*f®*«**>~ 

IHirmonSt Railways., 

District, Map of India; corrected to 1876; 


- ■: -O- "HP 

veraraent siarfeys. On six sheets—size, 5ft. Sin. high } 5ft Sin. wide, 
£2; ill n ease, £2 12». 6<L j or, rollers, Tarn., £8 3s. 

A General Map of India ; - corrected to 1876; 

Compiled chiefly from surveys cxocuted by order of the Government 
of India. On six sheets--size, 5 ft. 3 in. wide } 5 ft. 4 in. high, £2 ; 
or, on cloth, in oase, £2 12s. 6d. ; or, rollers,' Tarn.,, £8 3b. 

Map of India; corrected to 1876 ; 

From the most recent Authorities. On two sheets—size, 2 ft. 10in. 
wide ; 3 ft. 3 in. high, 16s.; or, on cloth, in a ease, £1 is. 

Map of the Routes in India; corrected to 1874; 

With Table? of Distances between the principal Towns and Military 
Stations On one sheet—size, 2 ft. 3 in. wide ; 2 ft. 9 in. high 9s. ♦ 
or, on cloth, in a case, 12s. 


The Punjab, Cabool, Scindc, Bhawulpore, &o., including all the States 
between Candahar and Allahabad. On four sheets—size, 4 ft. 4dn. 
wide; 4ft. 2 in. high,30s. j or, in case, £2 ; rollers, varnished, £2 10s. 

Map of India and China, Burmah, Siam, the Malay Penin¬ 
sula, and the Empire of Aeain, On. two sheets—size, 4 ft. 3 in. wide ; 

3 ft. 4 in. high, 16s.; or, on cloth, in a case, AT 5s. 

Map of the Steam Communication - and Overland Routes 

between England, India, China, and Australia. In a case, 14s. • on 
rollers, and varnished, 18s. 

Map of China, 

From the most Authentic Sources of .Information. One large sheet_ 

size, 2 ft. 7 in. wide; 2 ft. 2 in. high. 6s.; or, on cloth, in ease, 8s. 

Map of the World ; 

On Mercator’s Projection, showing the Tracts of the Early Navigators 
the Currents of the Ocean, the Principal Lines of great Circle Sailing* 
and the most recent discoveries. On four sheets—size,-6ft, 2 in. wide'*- 

4 ft. 3 in. high, £2 ; on cloth, in a case, £2 1,0s ; or, with rollers, and 
varnished, £2. 

Handbook of Reference to the Maps of India. 

GHving the Latitude and Longitude of Maces of note. J&mo, 3g, fljjs 


-Russian Official Map of Central Asia. Compiled in accord¬ 
ance with the Discoveries and Surveys of Russ ian Staff Officers up 
to the close of the year 1877. In 2 Sheets. 10a. 6d„ or in cloth 
case, 14a. 
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In Jamary and July of melt year is ymhUslml in 8w>., price 10s. &d,, 

THE INDIA LIST, CIVIL & MILITARY, 


S CONTENTS. 

CIVIL,- -Gradation Lists of Civil Seme©, 'Bengal, Madras arid Bombay* 

/ i* r *1 A " A - L ~ V ~ —1 - aC,,,* r4A<n^M!1 JiLkALamfiaf.i/*n 1 Iflaf .«T\1 


M$lW-V?r r: 


Civil Annuitants, Legislative Council, Ecclesiastical ’Establishments, 
Educational, Public Works, Judicial, Marine, Medical, Land Revenue, 
Political, Postal, Police, Customs and Salt, Forest, Registration and 
Railway and Telegraph Departments, Law Courts, Surveys, &?•>«»* _ 
MILITARY.—Gradation List of the General and Field Officers (British 
and Local) of the three Presidencies, St aff Corps, Adjiitante General s 
and QuartermasterS'General’s Offices, Army Commissariat -Depart¬ 
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